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ORAL ARGUMENT NOT YET SCHEDULED

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 19-5301

CARL PARKER, AS ADMINISTRATOR FOR THE ESTATE OF GARY
PARKER, ET AL,

Appellants,
V.

UNITED STATES DEPARTMENT OF AGRICULTURE,
SONNY PERDUE, SECRETARY

Appellee.
Appeal from the United States District Court for the
District of Columbia

Case No: 1:17-cv-02834

Honorable PAUL L. FRIEDMAN, Senior District Judge Presiding

APPELLANT FARMERS’ OPPOSITION TO APPELLEE USDA’S
MOTION FOR SUMMARY AFFIRMANCE

The disastrous implementation of the Consent Decree entered in Pigford .
Glickman, 185 F.RD. 82 (D.D.C. 1999) (Ex. B), and affirmed by this Court in Pigford ».
Glickman, 206 F.3d 1212 (D.C. Cir. 2000), has been a long, painful saga for the vast
majority of Black farmer class members, including Appellants, that has resulted in
injurious economic harm(s) and unconscionable debt to the United States Department
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of Agriculture (USDA). Appellants entered into the Consent Decree with the profound
expectation that the USDA would finally, after decades of widespread unfairness, end
its legacy of discrimination against them. That expectation was rooted in Appellants’
good faith belief that the USDA intended to, at a minimum, adhere to the terms of the
mutually agreed upon Consent Decree. Sadly, that has not been the case. In the instant
litigation, Appellants did not return to the district court to revisit, revise, or revamp the
terms of the Consent Decree; they have been forced to return to court repeatedly because
the USDA, government counsel, arbitrators, adjudicators, and class counsel repeatedly
failed to adhere to the four corners of the parties’ agreement. Ex. A.

In this appeal, Appellee has sought summary affirmance and argued, essentially,
that Appellants may not seek review in any court “of a decision made under the consent
decree.” [Dkt. No. 1830876 at 1]. The Appellee’s argument might have some traction zf
the district court’s decision was actually made under the Consent Decree. It was not.
Appellants raise three viable appellate claims that the lower court’s dismissal was indeed
contrary to and #of under the terms of the Consent Decree.

First, the Consent Decree explicitly required (a) that an arbitrator conduct an
evidentiary hearing on Appellants Lucious Abrams’ and Cecil Brewington’s Track B
claims, and (b) that the district court enforce the terms of the Consent Decree. Ex. B
9 10(a), 21. The arbitrator declined to conduct an evidentiary hearing of Appellants

Abrams’ and Brewington’s Track B claims, and the district court failed to enforce the
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Consent Decree’s hearing requirement.

Second, the district court erred when it failed to enforce the Consent Decree in
response to class counsel’s well-documented failure to provide competent legal
representation to Track A class members, causing large numbers of class members,
including Appellants Carl Parker and the Estate of Gary Parker, to not prevail on their
claims, consequently denying Appellants comprehensive debt relief as set forth in the
Consent Decree. Ex. B ) 9(iii)(a), See Pigford v. VVeneman, 292 F.3d 918 (D.C. Cir. 2002).

Third, the district court erred when it failed to enforce the Consent Decree in
response to the adjudicator’s and pro bono counsel’s numerous errors, causing
Appellant Eddie Slaughter to not prevail on his petition for monitor review of his Track
A farm operating loans, consequently denying him comprehensive debt relief as set
forth in the Consent Decree. Ex. B 9 9(iii)(a), Ex. H.

These are the district court errors that give rise to Appellants’ appeal. Simply
stated: The Appellee’s summary affirmance motion is predicated upon the erroneous
belief that the district court’s past enforcement represented enforcement of the Consent
Decree—the four corners of the document governing parties’ agreement; it did not.
Appellants’ appeal seeks to enforce the Consent Decree; it is not an attempt to modify
the Consent Decree. In further opposition, we state as follows:

I. STANDARD OF REVIEW

A party who seeks summary disposition asks this Court to dispose of an appeal
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on the merits, often before the Court has had the benefit of full briefing and oral
argument. United States v. Glover, 731 F.2d 41, 44 (D.C. Cir. 1984). The Court explained
the standard for summary affirmance in Taxpayers Watchdog, Inc. v. Stanley, 819 F.2d 294,
297-98 (D.C. Cir. 1987): Because of the serious consequences that flow from granting
summary disposition, “[a] party seeking summary disposition bears the heavy burden
of establishing that the merits of his case are so clear that expedited action is justified.”
See also Walker v. Washington, 627 F.2d 541, 545 (D.C.Cir.), cert. denied, 449 U.S. 994,
101 S.Ct. 532, 66 L.Ed.2d 292 (1980). To summarily affirm an order of the district court,
this Court must conclude that no benefit will be gained from further briefing and
argument of the issues presented. Sills v. Bureau of Prisons, 761 F.2d 792, 793-94
(D.C.Cir.1985). In addition, the Court is obligated to view the record and the inferences
to be drawn therefrom “in the light most favorable to [the Appellants|.” United States .
Diebold, Inc., 369 U.S. 654, 655, 82 S.Ct. 993, 994, 8 L.Ed.2d 176 (1962); Awmbach v. Bell,
686 F.2d 974, 979 (D.C.Cir.1982) (per curiam).
II. THE FACTS

This Court has already detailed the long history of the Pigford litigation in its
decision Pigford v. Glickman, 206 F.3d 1212 (D.C. Cir. 2000). Much abridged, the facts
pertinent to the instant motion are as follows: In 1997, Timothy Pigford and shortly
thereafter Appellant Cecil Brewington, filed class action lawsuits against Secretary of

Agriculture Dan Glickman, in the U.S. District Court for the District of Columbia, on
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behalf of a putative class of Black farmers who had endured decades of pervasive racial
discrimination at the hands of the USDA, as detailed in the USDA’s own Civil Rights
Action Team (“CRAT”) report. Ex. C 6-9, 43-44.

After lengthy litigation, the parties presented a negotiated Consent Decree, which
the district court approved as “fair, adequate, and reasonable and not the product of
collusion between the parties.” Id. 31, 41-42. In weighing the fairness of the Consent
Decree, the district court concluded that “the settlement provides a measure of certainty
for most class members. The vast majority of class members probably will be entitled
almost automatically to recovery under Track A, while Track B, which has no cap on
the amount of damages available, provides those with stronger cases with the
opportunity to realize greater recoveries.” Id. at 42.

In responding to the objections raised by class members that it would be
extremely difficult for Track A claimants to present evidence of a specific similarly
situated white farmer who received more favorable treatment, especially with no rights
to discovery, the district court reasoned that class counsel had accumulated a significant
amount of documents regarding the treatment by the USDA of both African American
and white farmers and would readily provide class members with the documents to
complete their claim packages. Id. at 48. This data was critical for class members to

satisfy the burden of proof. The district court also concluded that the forfeiture of
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appeal rights was a reasonable compromise “since it is anticipated that most class
members will prevail under the structure of the settlement.” Id. at 53.

From the outset, the implementation of the Consent Decree was persistently
impeded and undermined by the USDA, government counsel, arbitrators, adjudicators,
and class counsel. At an emergency hearing held on November 8, 2000, class counsel
informed the court that despite receiving requests from approximately 4,000 claimants
to file petitions for monitor review of Track A adjudicator decisions, class counsel had
only filed 300 petitions in four months, with a deadline in five days—November 13,
2000. Ex. D at 2. Recognizing the manifest injustice to class members that would result
if they were excluded from the petition for monitor review process due to class
counsel’s negligence, the district court allowed class counsel to file a register of petitions
by the November 13 deadline. Id. at 3-4. The deadline to file supporting materials was
set for December 15, 2000 (for 400 or fewer claimants), and at least another 400
claimants on the 15x of every month, with a final deadline of May 15, 2001. Id. at 5.1
The district court held a status conference on April 19, 2001, conferring about class
counsel’s repeated failures to meet court-ordered deadlines relating to the petition for
monitor review process. Ex. G at 1. At the status conference, class counsel made the

remarkable admission that they never had a realistic expectation of meeting the

1 Under the same court order, class counsel could file a notice to withdraw for
petitions that counsel determined had no reasonable chance of satistying the clear and
manifest error standard set forth in § 12(b)(iii) of the Consent Decree. Ex. D at 5.
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November 13, 2000 deadline negotiated with the government, nor did they have any
intention of meeting the extended May 15, 2001 deadline. Id. at 3, See Pigford v. 1 eneman,
292 F.3d 918 (D.C. Cir. 2002). In weighing its obligations to ensure that the Consent
Decree was enforced by “both the letter and spirit of the parties’ agreements and the
court’s orders,” the district court discussed exercising its equitable powers to grant an
extension of time for the filing of petitions of monitor review. Ex. G at5. The district
court also noted that the current success rate for Track A claimants was roughly 60%.
Id. at 6. In an attempt to resolve the shortcomings of class counsel, the district court
worked with the monitor to assist class counsel in the identification of pro bono counsel
to provide legal representation to Track B claimants so that class counsel could focus
on the petitions for monitor review. I4. Eventually, the district court imposed a series
of escalating daily fines on class counsel for late monitor review filings. Id4. at 7-8.
Subsequently, class counsel increased the rate at which they withdrew petitions for
monitor review, from 19% to 48%, causing the district court to “question class
counsel’s fidelity to their clients.” See Pigford v. Veneman, 292 F.3d 918 (D.C. Cir. 2002).

The issue of a fair procedural process for adjudicating the class members’ claims
was central to the letter and spirit of the Consent Decree. The Consent Decree
established a non-judicial, two-track mechanism for deciding class members’ individual
claims. Track A claims were evaluated by a third-party neutral adjudicator; claimants

succeeded on their Track A claims by establishing “substantial evidence” of
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discrimination. Ex. B 9 9(2)(1). Class members opting for Track A, with little to no
documentary evidence, were to receive a “virtually automatic cash payment of $50,000
and forgiveness of any debts owed to USDA.” Pigford v. Glickman, 206 F.3d 1212, 1217
(D.C. Cir. 2000). Class members opting for Track B were to have “the opportunity to
prove their claims in a one-day mini trial before an arbitrator and, if successful, the
amount of monetary damages is not capped.” Id., Ex. B 4 10(a). Since Track B claimants
did not face a cap on damages, they were required to prove their claims by a more
rigorous preponderance of the evidence standard. Id., Ex. B 4 10(g).

Under the terms of the Consent Decree, the decisions of both the adjudicator
(for Track A claims) and the arbitrator (for Track B claims) were final, except for review
by the Monitor. Ex. B § q 9(v), 10(@). Importantly, the district court retained
jurisdiction to enforce the Consent Decree through contempt proceedings. Ex. B 9 21
(emphasis added). Plaintiffs filed the instant civil action in the district court to enforce
material breaches of the Consent Decree. The contempt-level conduct consists of two
egregious violations in this case: class counsel’s repeated and utterly unconscionable
malpractice and the arbitrators” and adjudicator’s failure to abide by the agreed upon
procedural process of the Consent Decree.

Class counsel represented to the district court that Track A payments would be

“virtually automatic,”> Ex. C at 25, and that class members could rely on the “significant

2“More than 98 percent of the eventual 22,891 class members chose this option,
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amount” of information class counsel collected from the USDA. I. at 48. Since Track
A claimants had no rights to discovery, class counsel was to provide comprehensive
information regarding similarly situated white farmers to Track A claimants. Id. At the
Fairness Hearing for the proposed Consent Decree Lead Class Counsel said:

We traded things. We traded the certainty of $50,000 tax free to the standard
that’s so high that I believe every one of the 80-something cases I've already
done, they will all qualify. There are only four questions to answer to be qualified
under Track A. Four questions. And with this lawyer you can meet that standard.
Based upon a person being honest with you and signing this affidavit. The
Government has no records for most of these cases and those Track A cases will
survive. There is certainty in that. March 2, 1999 Pigford Fairness Hearing Tr.
at 185: 7-16.

Appellants Carl Parker’s and the Estate of Gary Parket’s claim packages did not survive,
because they did not contain this critical information class counsel was charged in
providing class members with. This failure resulted in the adjudicators' denials of their
claims. The district court noted at an April 19, 2001 Status Hearing, that:

In my Opinion I said that I thought it would be virtually automatic. One of the
reasons that everybody thought it would be virtually automatic is because it was
represented that it wouldn’t be a problem to find similarly situated white farmers,
and class counsel said they had that, and I don’t mean to be pejorative, they had
that information in their hip pocket. And it was class counsel’s belief that it
would be easy. (April 19, 2001 Status Hearing Tr. at 4: 9-16).

largely because Pires assured the judge that practically every farmer could meet those
standards.” Neely Tucker, A Long Road of Broken Promises for Black Farmers, Washington
Post, (August 13, 2002), available at

https:/ /www.washingtonpost.com/archive/politics/2002/08/13 /a-long-road-of-
broken-promises-for-black-farmers/ecf2afeb-2029-4ec8-a45¢e-5123¢3623cd2/.
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In addition to deficient legal performance on multiple occasions, Track B class
members, including Appellants Lucious Abrams and Cecil Brewington, had insult
added to injury when the clearly established procedures for adjudicating claims was
repeatedly breached by the arbitrator. As the district court acknowledged in its Rule
12(b)(6) opinion:

The Arbitrator dismissed Mr. Abrams’ claim without holding a hearing,
tinding that if he allowed the claim to proceed to a hearing, it would have
been an “exercise in futility.” See Abrams v. Vilsack, 655 F. Supp. 2d at
50-51. In reviewing Cecil Brewington’s claim, the Arbitrator similarly
concluded that “an arbitration hearing in this claim [would be| an exercise
in futility.” See Brewington v. Schaffer, No. 08-1762 (PLF), Exhibit No.
2: In re: the Arbitration of Cecil Brewington, Arbitrator’s Reconsideration
of Defendant’s Motion for Default Judgment [Dkt. No. 3-2] at 6; see also
Brewington v. Vilsack, Civil Action No. 08-1762 (PLF), 2009 WL 2617910
(D.D.C. Aug. 24, 2009).

Appellants Lucious Abrams and Cecil Brewington are Track B claimants who
were unquestionably denied their contractually guaranteed evidentiary hearing.
Nonetheless, the district court dismissed their efforts to enforce the Consent Decree,
holding “Itis true that the Consent Decree explicitly provided for an evidentiary hearing
for all Track B claimants. See Consent Decree 9 10. But, as already explained, it is also
true that the Consent Decree expressly precluded review of a decision by the Arbitrator
— and of any third-party neutral, for that matter — by this Court.” Ex. A at 25.

Furthermore, the district court has previously stated: “class counsel’s

miscalculations, left unremedied, could mean that thousands of farmers with possible

meritorious claims will be left without recourse due solely to counsel’s myopia;
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counsel’s conduct borders on legal malpractice.” Ex. G at 5. Appellants Carl Parker,
Estate of Gary Parker, and Eddie Slaughter were failed by class counsel’s negligent
representation and the adjudicators’ failure to adhere to the Consent Decree. The lack
of provision of critical information in the cases of Appellants Carl Parker and Estate of
Gary Parker resulted in adjudicator denials, and in Appellant Slaughter’s case, pro bono
counsel’s failure (their involvement due to class counsel’s negligence) resulted in the
adjudicator reviewing farm ownership loans he’d already received relief on. In this
instant civil appeal, these individual failures resulted in the district court denying these
Appellants relief according to the four corners of the Consent Decree.
III. ARGUMENT

A. The merits of Appellant Farmers’ arguments are not so clear as to
justify expedited action.

Moving for summary affirmance, the Appellee cites to the case of Pigford v.
Viilsack, No. 12-5302, 2013 WL 4711685, at *1 (D.C. Cir. July 30, 2013). The Appellee’s
reliance is off base. In Pigford v. 1ilsack, this Court granted summary affirmance because
Appellants’ counsel missed a filing deadline, 7of because the Appellants’ substantive
claims lacked merit. Specifically, the Court reasoned: “[A]ppellant had 120 days from
the date of the arbitrator's October 28, 2002 decision to petition for review by the court-
ordered Monitor. Once the Monitor dismissed the petition, the arbitrator's decision
became final and not subject to further review.” Id. at *1. Appellants’ instant appeal is

distinguishable because the question is not whether Appellants’ filing is procedurally
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barred; they raise a substantive issue on the merits as to whether the district court’s
decision to dismiss their claims was made contrary to (or under) the terms of the
Consent Decree.

B. A fair resolution of this appeal requires additional briefing
concerning whether the district court failed to enforce the terms of
the Consent Decree.

The Consent Decree explicitly required (a) that an arbitrator conduct an
evidentiary hearing on Appellants Lucious Abrams’ and Cecil Brewington’s Track B
claims, and (b) that the District Court enforce the terms of the Consent Decree.s Ex.
B 99 10(a), 21. The arbitrator declined to conduct an evidentiary hearing of Appellants
Abrams’ and Brewington’s Track B claims, and the district court failed to enforce the
Consent Decree’s hearing requirement. Whether the district court’s actions violated the
terms of the Consent Decree cannot be summarily resolved. Additional briefing and a
more fully developed record are needed to assist this Court in reaching a fair resolution.

When a motion can terminate an appeal, as in this case, or otherwise directly
affect the rights of the litigants, the interests of the parties are at their greatest, and “the
need for a cautious contemplative process should be most keenly felt. Because the

motion involves a review of the merits and can end the appeal, this is the exact situation

where our decisions should reflect a most careful analysis.” United States v. Glover, 731

3 Abrams & Sons is a family farm business owned by Lucious Abrams and R.C.
Abrams. The Track B claim is for LLucious Abrams for Abrams & Sons.
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F.2d 41, 51 (D.C. Cir. 1984 (Mikva ., dissenting).

The Appellants’ appeal is similar to this Court’s decision in Jobuson v. Interstate
Mgmt. Co., LIL.C, No. 14-7164, 2015 WL 4072092, at *1 (D.C. Cir. June 29, 2015). In
Johnson, the Court denied summary affirmance with respect to the district court's
dismissal of appellant's claim that he was discharged in retaliation for filing an OSHA
complaint. The Court determined additional briefing was needed to resolve that claim.
See also Foley v. Holder, No. 13-5210, 2014 WL 211313, at *1 (D.C. Cir. Jan. 10,
2014)(“The motion for summary affirmance is denied as to the claim of failure to
provide reasonable accommodations”). As in the instant case, denial of summary
affirmance is appropriate where “the merits of the parties’ position are not so clear as
to warrant summary action.” Frigelle v. Pena, Nos. 95-5248, WL 734181, at *1 (D.C. Cir.
November 21, 1996) (per curiam).

1. Appellants Abrams and Brewington present a meritorious
claim that the district court erred when it failed to enforce the
Consent Decree’s explicit and unequivocal evidentiary hearing
requirement.

As to Appellants Lucious Abrams and Cecil Brewington, they appeal the district
court's failure to enforce the Consent Decree’s hearing requirement. The Abrams’ and
Brewington’s argument is not that the lower court acted maliciously, but that it
misinterpreted their rights and the terms of the Consent Decree. The Consent Decree

left the district court with jurisdiction to enforce the terms of the Consent Decree and

to remedy violations of its provisions. Ex. B ] 21.
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As the district court readily acknowledged, “the Consent Decree explicitly
provided for an evidentiary hearing for all Track B claimants.” Ex. A at 25 (emphasis
added). Abrams and Brewington are Track B claimants. The arbitrator failed to hold
an evidentiary hearing on Abrams’ and Brewington’s claims. They petitioned the district
court for review of that breach. The district court failed to enforce the evidentiary
hearing requirement of the Consent Decree. Those are the facts that buttress this appeal
and a more developed record is needed to resolve Appellants’ claims.

Stated another way, the district court erred when it concluded the arbitrator’s
refusal to hold an evidentiary hearing on the Appellants’ claims constituted an
unreviewable “final decision.” Whether the district court agreed or disagreed with the
arbitrator is beside the point; the error is that the arbitrator failed to follow the
evidentiary hearing process set forth in the Consent Decree in reaching its decision.
The arbitrator’s refusal to hold a hearing was an errant breach of the Consent Decree’s
procedural process and it is precisely the kind of breach the district court retained
jurisdiction to enforce. The arbitrator did not have the unreviewable power to disregard
the procedural process the parties contracted to in the Consent Decree. Leaving such
unfettered power to the arbitrator would erode the very core of the Consent Decree’s
procedural guarantees. That procedural process, including the Track B evidentiary

hearing requirement, was contractually mandated and enforceable in the district court.

14
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The arbitrator failed to conduct an evidentiary hearing, and the district court erred when
it failed to enforce the hearing requirement.
2. All Appellants present a meritorious claim that the district
court erred when it failed to enforce the Consent Decree based on
the well-documented malpractice of class counsel.

As to Appellants Carl Parker and the Estate of Gary Parker, they appeal the
district court’s failure to enforce the Consent Decree where the well-documented
failure(s) of class counsel in providing competent legal representation to Track A class
members caused large numbers of class members, including Carl Parker and the Estate
of Gary Parker, not to prevail on their claims and consequently be denied
comprehensive debt relief as set forth in the Consent Decree.. Although Carl Parker
and Gary Parker individually filed timely Track A claim packages pursuant to the
Consent Decree, both of their claims were denied in their entirety by adjudicators on
June 16, 2004 and July 1, 2004 respectively “for “failure to establish by substantial
evidence that claimant was the subject of discrimination.” Ex. A at 8. Class counsel
assured class members and the district court that Track A claimants, with little or no

documentary evidence, would receive “virtually automatic” payments of $50,000 and

forgiveness of any debts owed to USDA. Ex. C at 25. Given the fact that Track A

4 Carl Parker, on behalf of himself and as administrator for Gary Parker’s estate
requested a hearing on the merits of their claims, including a review of the Monitor’s
decision, and injunctive relief against the foreclosure proceedings of Gary Parker’s
and Carl Parker’s multigenerational farms. Ex. A at 11-12.

15
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claimants had no rights to discovery, class counsel was to provide comprehensive
information regarding similarly situated white farmers to Track A claimants. Id. at

48. Carl Parker and the Estate of Gary Parker submitted deficient claim packages due
to class counsel’s inability to provide claimants with this critical information, which
resulted in the denials of their claim packages by the adjudicators. Moreover, the
subsequent debt relief stipulation and monitor’s update on debt relief represented
“material modifications” of the Consent Decree, thus violating the Consent Decree as
well as Carl Parker’s and the Estate of Gary Parket’s rights to comprehensive debt relief
as set forth in the Consent Decree. Ex. B 4 9(iii)(a), 23, Ex. E, Ex. F.

At this time, we do not know if the Estate of Gary Parker was one of the
unfortunate class members who class counsel withdrew their petitions for monitor
review to avoid court imposed daily fines for failure to submit timely, fully researched,
and completed petitions. See Pigford v. 1eneman, 292 F.3d 918 (D.C. Cir. 2002). Additional
briefing and a more fully developed record are needed to assist this Court in reaching a
fair resolution.

Appellant Eddie Slaughter appeals the district court’s failure to enforce the
Consent Decree based upon the numerous errors of the adjudicator and pro bono
counsel, which caused Slaughter to not be successful on his petition for monitor review
on his Track A farm operating loans claim and consequently denied comprehensive

debt relief as set forth in the Consent Decree. Ex. B 9(iii)(a). In April 2001, the
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adjudicator found sufficient evidence of discrimination with respect to Eddie
Slaughter’s farm ownership loan. Ex. A at 12, Ex. H at 1-2. It remains unclear why the
adjudicator did not render a decision regarding Eddie Slaughter’s farm operating loans.
Ex. H at 1. Pro bono counsel from Kilpatrick & Stockton LLP filed Eddie Slaughter’s
petition for monitor review. Id. at 1, Ex. B 12(b)(iii). According to the June 18, 2008
correspondence from the Office of the Monitor, in his petition, Eddie Slaughter asked
the monitor to find a clear and manifest error in the adjudicator’s denial of his farm
ownership loan; Eddie Slaughter’s pro bono counsel did not ask the monitor to find a
clear and manifest error in the adjudicator’s non-decision/denial of his farm operating
loans. Id. There are two alarming issues presented in Eddie Slaughter’s case: (1)
adjudicator error in failing to provide a decision with respect to his farm operating loans;
and (2) attorney error and/or incompetence in the filing of his petition for monitor
review. Clearly, if Eddie Slaughter had prevailed with the adjudicator on his farm
ownership loan, he was petitioning the monitor for a finding of clear and manifest error
in the adjudicator’s non-decision/denial on his farm operating loans. These kinds of
glaring errors were prevalent in the petition for monitor review process. Due to the
numerous errors of the adjudicator and pro bono counsel, the district court erred in not
enforcing the terms of the Consent Decree through modification of the Consent
Decree regarding Eddie Slaughter’s request for a formal hearing of his Track A claim

including review of the monitor’s decision and the return of cumulative offsets applied
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to his farm operating loans, which amount to $41,000. Those are the facts that
undergird this appeal. Additional briefing and a more fully developed record are needed
to assist this Court in reaching a fair resolution
IV. CONCLUSION

The legacy of the historic Pzgford v. Glickman class action discrimination lawsuit is
the grievous loss and impending dispossession of thousands of Black multigenerational
farms through USDA debt. After the lawsuit, the vast majority of class members were
left with crushing debts, USDA foreclosures, and due to the abhorrent abandonment
of class counsel, no legal recourse to save their land. The USDA continues to foreclose
on class members, suffering under unconscionable farm ownership loan debts—debts
that were to be cancelled. The USDA continues to offset class members’ social security,
disability, and subsidy payments to cover outstanding debts. The district court erred in
denying the appellants’ motion to compel and for a hearing because the court retains
jurisdiction to enforce the terms of the Consent Decree through contempt proceedings
or modification of the Consent Decree.

For all these reasons, Appellants respectfully request that the Court deny

Appellee’s Motion for Summary Affirmance.
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Respectfully submitted,

By:  /s/Tracy Lloyd McCurty
Tracy Lloyd McCurty, Lead Attorney
BLACK BELT JUSTICE CENTER
4323 F Street SE

Washington, DC 20019

Tel: (202) 486-9857

Fax: (312) 858-8334
tmccurty@blackbeltjustice.org

By:  /s/Deckera Greene
Dekera M. Greene, Attorney
4323 F Street SE
Washington, DC 20019

Tel: (240) 750-5511

Fax: (312) 858-8334
dgreene@blackbeltjustice.org

Counsel for Pigford Farmer Appellants

Dated: July 28, 2020
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

CARL PARKER, et al., )
)

Plaintiffs, )

)

V. ) Civil Action No. 17-2834 (PLF)

)

UNITED STATES DEPARTMENT OF )
AGRICULTURE, )
)

Defendant. )

)

OPINION

Pending before the Court in this action is the government’s motion to dismiss the
complaint [Dkt. No. 12]. In addition, and perhaps in response to the government’s motion, pro
se plaintiffs Carl Parker, the estate of Gary Parker (represented by Carl Parker as administrator),
Eddie Slaughter, Lucious Abrams, R.C. Abrams, and Cecil Brewington have filed a motion [Dkt.
No. 13], framed as a “re-petition for mandamus,” to compel a formal hearing, to remove a lien
on a farm, and otherwise seek review of the Monitor’s decision denying a formal hearing on the

merits pursuant to the Pigford settlement agreement.! Upon careful consideration of the parties’

! Plaintiffs filed a motion to compel and for a hearing [Dkt. No. 6] on June 1, 2018,

predating the plaintiff’s second motion, the “re-petition for mandamus” [Dkt. No. 13]. On
January 31, 2019, the Court denied the plaintiffs’ first motion to compel [Dkt. No. 6] as moot,
reasoning that the second motion to compel appeared to be duplicative of the first motion and
explaining that it would address plaintiffs’ second motion.
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papers and the Court’s prior rulings in the Pigford litigation, the Court will grant the

government’s motion to dismiss and deny the plaintiffs’ motion.?

I. FACTUAL AND PROCEDURAL BACKGROUND
A. The Pigford Litigation

The plaintiffs currently before the Court have brought claims related to their
status as Pigford class members. The long and complicated history of the Pigford class action
litigation has been discussed by this Court many times. Nonetheless, the Court will summarize
the most relevant details for context to the instant petition.

On October 9, 1998, the Court certified a class comprised of African American
farmers who alleged that the United States Department of Agriculture (“USDA”) discriminated
against them on the basis of race in distributing the benefits of various federal agricultural

programs. See Pigford v. Glickman, 185 F.R.D. 82, 86 (D.D.C. 1999). Those Pigford class

members asserted that (1) the USDA denied and delayed African American farmers’ applications
for loans and other benefits on account of their race, and (2) the USDA ignored and failed to
investigate complaints of discrimination filed by those farmers. See id.

In response to the Pigford I litigation and the scope of the civil rights violations at
the USDA, Congress passed the 1999 Supplemental Appropriations Act (“Act”). See 15 U.S.C.

§ 1691e. Section 741 of the Act changed the statute of limitations on Equal Credit Opportunity

2 The Court reviewed the following filings and exhibits attached thereto in

resolving the pending motions: Complaint (“Compl.”) [Dkt. No.1]; Motion to Dismiss (“Mot. to
Dismiss”) Dkt. No. 12]; Re-Petition for Mandamus Action to Compel (“Mot. to Compel”) [Dkt.
No. 13]; Plaintiffs’ Response to Motion to Dismiss (‘“Pl. Response”) [Dkt. No. 14]; Reply in
Support of Defendant’s Motion to Dismiss and Response to Plaintiffs’ Re-Petition for
Mandamus Action (“Gov. Reply”) [Dkt. No.18]; Plaintiffs’ Reply to Defendant’s Response to
Mandamus Action (“Pl. Surreply”) [Dkt. No. 21].

2
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Act (“ECOA”) claims against the USDA, allowing complaints to be brought within two years of
Congress’ enactment of the legislation. See Pub. L. No. 105-277, § 741, 112 Stat. 2681 (1998).
To bring a claim under Section 741, the alleged ECOA violation had to have occurred between
January 1, 1981 and December 31, 1996, and the complaints must have been previously reported
to the USDA before July 1, 1997. See id. § 741(e).

Section 741 provided affected farmers with two choices regarding the resolution

of their claims. The D.C. Circuit clarified those choices in Benoit v. USDA. See Benoit v.

USDA, 608 F.3d 17, 19 (D.C. Cir. 2010). The Court in Benoit explained that “Sections 741(a)

and (b) each gave affected farmers a distinct option: Either file the claim (a) directly in federal
district court or (b) with the USDA, and if the USDA denies the claim, then seek review of the
agency decision in district court.” Id. Any farmer, “who chooses option (a) ‘forego[es]’ option

(b).” Id. (quoting Garcia v. Vilsack, 563 F.3d 519, 523 (D.C. Cir. 2009)).

For those who sought relief under Section 741(a), class counsel and the USDA
reached a settlement agreement, referred to as the Pigford Consent Decree, which was approved

by this Court in April 1999. See Pigford v. Glickman, 185 F.R.D. at 95, 113. The Consent

Decree established a non-judicial mechanism for deciding class members’ individual claims,
whereby each claimant elected to pursue his or her claim along one of two distinct tracks. See
id. “Track A” claims were evaluated by a third-party neutral, known as the Adjudicator;
claimants succeeded on their Track A claims by establishing “substantial evidence” of
discrimination. See id. at 96. Claimants who were able to meet the minimal burden of proof
under Track A were entitled to liquidated damages not to exceed $50,000 in addition to loan
forgiveness of certain debts owed to the USDA. See id. at 97. Those who elected to pursue

“Track B had their claims reviewed by the Arbitrator, another third-party neutral, during a one



Case 1:17-cv-02834-PLF Document 24 Filed 09/11/19 Page 4 of 33
USCA Case #19-5301  Document #1853865 Filed: 07/28/2020  Page 27 of 187

day evidentiary “mini-trial.” See id.> Track B claimants did not face a cap on damages but were
required to prove their claims by a more rigorous preponderance of the evidence standard. See
id. Class members who did not wish to utilize the claim resolution mechanism set out in the
Consent Decree were offered the opportunity to opt out of the class within 120 days of the entry
of the Consent Decree. Seeid. at95.

After the Court approved the Consent Decree, the parties entered into a stipulation
to clarify the nature and scope of the debt relief available to successful claimants. See Pigford v.
Schafer, 536 F. Supp. 2d 1, 5 (D.D.C. 2008). The Stipulation established that the loan
forgiveness relief for prevailing Track A and Track B claimants — as provided for under
paragraphs 9(a)(ii1)(A) and 10(g)(i1) of the Consent Decree — applied to “all debts which were
identified by the Adjudicator or the Arbitrator as having been affected by the discrimination.”

See Pigford v. Glickman, No. 97-1978 (PLF), February 7, 2001 Stipulation and Order (“2001

Stipulation”) [Dkt. No. 400] 9 2. The corresponding debt relief was limited:

Such relief included all debts incurred at the time of, or after, the first event upon
which a finding of discrimination is based, except that such relief shall not include:
(a) debts that were incurred under FSA programs other than those as to which a
specific finding of discrimination was made by the Adjudicator or Arbitrator with
respect to the class member . . . (b) debts that were incurred by the class member
prior to the date of the first event upon which the Adjudicator’s or Arbitrator’s
finding is based, or (c) debts that were the subject of litigation separate from this
action in which there was a final judgment as to which all appeals have been
forgone or completed.

Id. (emphasis added).
Under the terms of the Consent Decree, the decisions of both the Adjudicator (for

Track A claims) and the Arbitrator (for Track B claims) were final, except for review by the

3 In contrast, Track A claimants were not entitled to an evidentiary hearing before

the Adjudicator.
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Monitor. See Pigford v. Glickman, No. 97-1978 (PLF), Consent Decree (“Consent Decree”)

[Dkt. No. 1671 99 9(v), 10(i). Track A and Track B claimants who were denied relief by their
respective third-party neutrals could petition the Monitor for review within 120 days of the
issuance of that decision. See Consent Decree 9 12(b)(ii1). Upon review, the Monitor could
direct reexamination of the claim by the third-party neutral if “a clear and manifest error had
occurred” that was “likely to result in a miscarriage of justice.” Id. The Court retained
jurisdiction to enforce the Consent Decree through contempt proceedings, but the Consent

Decree did not allow the Court to review the decisions of the third-party neutrals — their

decisions were final. See id. 49 13, 21; see also Pigford v. Vilsack, 777 F.3d 509, 513-14 (D.C.

Cir. 2015). In fact, the “parties consent[ed] ‘to forever waive their right to seek review in any
court’ of ‘any claim that is, or could have been[,] decided by’ the adjudicator or arbitrator.” See

Pigford v. Vilsack, 777 F.3d at 511-12 (quoting Consent Decree 9§ 9(a)(v), 10(1)).

The Consent Decree required all Pigford claim packages to have been postmarked
on or before October 12, 1999. See Consent Decree 9 5(c). Paragraph 5(g) of the Consent
Decree provided limited relief for late-filing claimants. See id. 4 5(g). The Court entered a
Stipulation and Order on July 14, 2000, extending the time period to submit 5(g) late file

petitions to the Facilitator to September 15, 2000. See Pigford v. Glickman, No. 97-1978 (PLF),

Stipulation and Order (“2000 Stipulation and Order”) [Dkt. No. 303] at q 2.

By the expiration of the allotted time period for late-filing petitions, it became
evident that the number of individuals seeking to submit late claims was overwhelming. As of
September 15, 2000 — the court-ordered deadline for late-filing petition requests to the Facilitator
under Paragraph 5(g) of the Consent Decree — more than 61,000 individuals had requested

permission to late-file. See In Re Black Farmers Litig., 856 F. Supp. 2d 1, 11 (D.D.C. 2011);
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2000 Stipulation and Order 2. Only about four percent were found to have satisfied the high
standard — extraordinary circumstances beyond the petitioner’s control — and therefore were
permitted to late file claims. See id. In response to the large number of late-filed petitions
remaining, Congress passed a statute — the Food, Conservation, and Energy Act of 2008
(“FCEA”) — permitting claimants whose 5(g) late-filing requests had been denied to resurrect
their claims by filing new lawsuits. See Food, Conservation, and Energy Act of 2008, Pub. L.
110-246, §§ 14011-14012, 122 Stat. 1651. The relief provided for those eligible under the
FCEA is similar, but not identical, to the original relief granted by the Consent Decree. See Pub.
L. 110-246, § 14012. Congress provided that the right to file a complaint to resurrect a claim
under Section 14012 of the FCEA would expire on June 18, 2010, two years after the statute’s
enactment. See id. § 14012.%

The Court entered a Wind-down Stipulation and Order in the Pigford I case on
November 2, 2015, terminating the provisions of the Consent Decree, subject to a few limited
exceptions, including continued loan forgiveness for prevailing claimants. See Pigford v.
Glickman, No. 97-1978 (PLF), Wind-down Stipulation and Order (“Wind-down Stip. & Order”)
[Dkt. No. 2008] at 3. Specifically, the Wind-down Stipulation and Order provided that “[t]he
termination of the Consent Decree shall not affect the rights provided under paragraphs
9(a)(ii1)(A) and 10(g)(ii) of the Consent Decree.” See id. The Order also provided this Court
with the authority to enforce the terms of the Wind-down Stipulation and the enduring provisions

of the Consent Decree. See id. at 7.

4 The plaintiffs in the instant case filed their claims under the original Pigford I

claims resolution process. They were not late-filers under Paragraph 5(g). As such, they are
ineligible for the relief granted by the FCEA.
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Thus, the vast majority of the Pigford I settlement process is now complete.

Some 23,000 initial claimants received over $1 billion in total relief. See Pigford v. Vilsack, No.

97-1987 (PLF), 2016 WL 4921378, at *2 (D.D.C. Sep. 15, 2016). This Court retains jurisdiction
under the Consent Decree and the Wind-down Stipulation and Order only to enforce the
remaining terms. It continues to receive petitions, filed almost exclusively pro se, from
claimants who did not prevail in their entirety under the Pigford I scheme — like those plaintiffs

currently before the Court.

B. The Present Action

The government has filed a motion to dismiss the instant complaint for failure to
state a claim upon which relief can be granted pursuant to Rule 12(b)(6) of the Federal Rules of
Civil Procedure. See Mot. to Dismiss at 2. It argues (1) that the plaintiffs have not alleged
sufficient facts to substantiate R.C. Abrams’ claims, and (2) as to the remaining claims, that the
Court lacks the authority to consider the plaintiffs’ claims under the doctrine of res judicata and
the terms of the Consent Decree. See id. The six pro se plaintiffs in this action are Pigford
claimants, all of whom have received decisions from a third-party neutral and have sought
similar relief previously from this Court and from courts in other jurisdictions.’ The plaintiffs
have responded to the government’s motion to dismiss and filed a separate motion to compel.
The Court interprets the plaintiffs’ papers as requesting: an expedited formal hearing of their
Pigford claims — to include review of the Monitor’s decision — for all plaintiffs, but especially for

Track B claimants; a writ of mandamus to compel a formal hearing before an Administrative

5 As will be discussed in further detail infra at 16, the plaintiffs provide little to no

information about R.C. Abrams. The Court relies upon the plaintiffs’ representations that R.C.
Abrams was a Pigford class member.
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Law Judge (“ALJ”); a temporary restraining order and injunctive relief against the foreclosure of
Gary Parker’s and Carl’s Parker’s farms; the removal of a lien on a farm belonging to Eddie
Slaughter and return of offsets applied to his loans; and monetary (and other) damages. The
pertinent facts regarding each plaintiff’s Pigford claim and his long history of subsequent

litigation are outlined below.®

1. Plaintiffs Carl Parker and Gary Parker

On October 12, 1999, Gary Parker and his brother, Carl Parker, individually filed
timely Track A claim packages under the claim adjudication procedure established by the

Pigford Consent Decree. See Parker v. United States, 131 Fed. Cl. 1, 12 (2017). Carl Parker’s

claim was denied in its entirety by the Adjudicator on June 16, 2004. See id. Upon the denial of
his claim, Carl Parker petitioned the Monitor for review of the Adjudicator’s decision in
September 2004. See id. Gary Parker’s claim was also denied in its entirety by the Adjudicator
on July 1, 2004 for “fail[ure] to establish by substantial evidence that he was the subject of
discrimination.” See id. The Court can find no record to indicate that Gary Parker timely sought

Monitor review. See id.’

6 The following recitation of the factual and procedural history is based on the

parties’ filings, as well as previous opinions by this Court and others.
7 Contrary to the plaintiffs’ contention that “Gary Parker has yet to receive a full
hearing on the merits as a late filer in which [sic] was covered under Pigford II,” see Mot. to
Compel at 4, Mr. Parker was a member of the original Pigford class, and therefore is not entitled
to any relief under the terms of the Pigford II litigation. See Parker v. United States, 131 Fed. CI.
at 12. In addition, the plaintiffs argue that “Gary Parker, now deceased, was denied both [T]rack
[A] and [T]rack [B] and it is the belief of the estate that he filed for a reexamination of the
decision.” See Pl. Surreply at 18. This is inconsistent with the record established by previous
decisions of the Court of Federal Claims. See Parker v. United States, 131 Fed. Cl. at 12.
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After reviewing Carl Parker’s claim, the Monitor discovered “clear and manifest
error” regarding the adjudication of his 1984 farm operating loan, but did not find error in the

adjudication of Mr. Parker’s claims concerning other loans. See Parker v. United States, 131

Fed. Cl. at 13.® The Monitor directed reexamination of Mr. Parker’s claim regarding his 1984
operating loan, and upon reexamination, the Adjudicator found in Mr. Parker’s favor with
respect to that claim and awarded: a one-time $50,000 payment, debt relief, and injunctive and
tax relief in accordance with the provisions of the Consent Decree. See id.

Carl Parker became the administrator of his brother’s — Gary Parker’s — estate

following Gary Parker’s death in December 2010. See Parker v. United States, 131 Fed. CI. at

13. In October 2011, Carl Parker was notified by the Farm Service Agency (“FSA”) of its plans
to accelerate his outstanding loans and those of his brother’s estate and to start foreclosure
proceedings. See id. The foreclosure proceedings were temporarily stopped in January 2012,
when Carl Parker filed a complaint with USDA Office of Civil Rights (“OCR”) alleging long-
time mistreatment and difficulties in obtaining loan servicing. See id. at 13-14. On June 4, 2014
the OCR closed the case with a finding of no discrimination. As a result, the moratorium on the
loan acceleration and foreclosure proceedings was lifted on September 25, 2014. See id. at 14.

Beginning in February 2016, Carl Parker filed a series of complaints and actions
in various jurisdictions requesting a formal hearing before a USDA ALJ and relief from

foreclosure on his farm. See Parker v. United States, 131 Fed. Cl. at 14. Mr. Parker filed his

8 In addition to his 1984 farm operating loan, Carl Parker also applied for and

received: a farm operating loan in 1985, two farm operating loans in 1986, and a farm ownership
loan in 1986. See Parker v. United States, 131 Fed. Cl. at 10. After re-examination was ordered
by the Monitor, the Adjudicator found discrimination with respect to only his 1984 farm
operating loan. See id. at 12-13.
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first complaint with the USDA Office of Administrative Law Judges (“OALJ”) on February 25,
2016 as administrator of his brother’s estate and on his own behalf, alleging continued racial
discrimination and requesting an expedited hearing before an ALJ, a temporary restraining order,
and a preliminary injunction. See id. An ALJ issued an order dismissing his petition for a
formal hearing in March 2016, explaining that the OALJ lacked jurisdiction because Gary Parker
never filed a complaint with the USDA pursuant to Section 741. See id. at 15.°

Carl Parker filed a second, nearly identical, complaint with the USDA OALJ on

August 24, 2016. See Parker v. United States, 131 Fed. Cl. at 15. In the USDA’s response to the

complaint, issued September 15, 2016, it again cited the lack of statutory basis for a formal
hearing before the OALJ because the Parkers’ discrimination claims had already been
adjudicated under the terms of the Consent Decree. The OALJ dismissed the complaint with
prejudice, citing its lack of authority to grant the requested relief. See id. at 16.

On February 29, 2016, Carl Parker also filed suit in the United States District
Court for the Middle District of Georgia alleging, among other things, on-going discrimination
and breach of the Pigford Consent Decree due to the reinstatement of his farm ownership loan

despite his status as a prevailing Track A claimant. See Parker v. United States, 131 Fed. CI. at

15. Carl Parker’s original complaint requested an injunction against the sale of property and
monetary damages. See id. In his amended complaint, he included additional requests for “a
formal hearing before an ALJ, reinstatement of the foreclosure moratorium, forgiveness of his

farm ownership loan, and removal of any liens against his property.” See id. The United States

? As discussed supra at 2-3, Section 741 provided farmers with two choices: (a) file

a claim in federal district court or (b) file a claim directly with the USDA. See Benoit v. USDA,
608 F.3d at 19. Here, Gary Parker and Carl Parker pursued resolution through the Consent
Decree, foreclosing their opportunity to also file a Section 741 claim directly with USDA under
option (b).

10
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District Court for the Middle District of Georgia transferred the suit to this Court in October
2016, noting that only the United States District Court for the District of Columbia has
jurisdiction to hear claims regarding alleged violations of the Pigford Consent Decree. See id.
Mr. Parker filed a notice of voluntary dismissal thereafter. See id.

Concurrent with filing his first OALJ complaint and his suit in the Middle District
of Georgia, Carl Parker filed a suit in the Court of Federal Claims on his own behalf and as

administrator for his brother’s estate. See Parker v. United States, 131 Fed. CI. at 16. Mr. Parker

alleged violations of the Consent Decree, the Fifth Amendment to the United States Constitution,
Section 14102 of the 2008 Farm Bill, and the Contract Disputes Act of 1978. See id. The Court
of Federal Claims dismissed the case for lack of subject matter jurisdiction and failure to state a
plausible claim for relief. See id. at 20-22. It held that it lacked jurisdiction because the statute
of limitations imposed by 28 U.S.C. § 2501 — the statute dictating the statute of limitations for
filing a claim in the United States Court of Federal Claims — had lapsed. See id. at 20-21. The
Court of Federal Claims concluded that even if it had jurisdiction, the USDA had not violated the
Consent Decree because the USDA had no duty to forgive Carl Parker’s farm ownership loan or
Gary Parker’s farm loans — loans on which neither claimant prevailed — nor did it have a duty to
provide Gary Parker a hearing because he had elected Track A. See id. at 21-22; see also Pigford
v. Glickman, 185 F.R.D. at 97.

In the present action, Carl Parker, on behalf of himself and as administrator for
Gary Parker’s estate, has requested a hearing on the merits of their claims, including a review of

the Monitor’s decision, and injunctive relief against the foreclosure proceedings of Gary Parker’s

11
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and Carl Parker’s properties. See Compl. at 42; see also Mot. to Compel at 4; P1. Surreply at

17-18.1°

2. Plaintiff Eddie Slaughter
As an original named plaintiff in the Pigford I action, Eddie Slaughter’s

involvement with this case predates the entry of the Consent Decree. See Pigford v. Veneman

355 F. Supp. 2d 148, 156 (D.D.C. 2005). Although Mr. Slaughter spoke in opposition to the
Consent Decree at the fairness hearing in March 1999, he chose not to opt out of the class, see

id., and pursued Track A claims for multiple farm loans. See Slaughter v. United States, 133

Fed. Cl. 712, 713 (2017). In April 2001, the Adjudicator found sufficient evidence of
discrimination with respect to his ownership loans, but not with respect to other loans. See id.
Following the Adjudicator’s decision in 2001, Mr. Slaughter received multiple,

confusing communications from USDA. See Slaughter v. United States, 133 Fed. Cl. at 713. He

received an Internal Revenue Service (“IRS”) debt cancellation form and a notice informing him
that one of the four loans comprising his Track A claim had been cancelled, but not the
remaining three loans. See id. USDA later acknowledged the cancellation of two of his loans,
but failed to send any updated tax forms to Mr. Slaughter. See id. Mr. Slaughter sought and

obtained reexamination of the 2001 decision; upon reexamination, the Adjudicator affirmed the

10 It is not entirely clear from the plaintiffs’ filings whether they request that the

Court enjoin foreclosure proceedings with respect to Carl Parker’s or Gary Parker’s property. In
their Surreply, plaintiffs discuss foreclosure on a farm within the context of Carl Parker’s Track
A prevailing claim. See Pl. Surreply at 17. Plaintiffs also discuss Carl Parker, specifically as the
administrator of Gary Parker’s estate, when requesting a temporary restraining order and
preliminary injunction in foreclosure proceedings. See Complaint at 21. For purposes of
thoroughness, the Court will assume that the plaintiffs ask that the Court intervene to prevent
foreclosure on property belonging to Carl Parker and on property separately belonging to Gary
Parker.

12
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2001 discrimination finding involving Mr. Slaughter’s ownership loans and, consistent with the
2001 decision, denied Mr. Slaughter relief for his operating and emergency loans. See id.
Mr. Slaughter filed a complaint in the United States District Court for the Middle

District of Georgia alleging violations of the Consent Decree. See Slaughter v. United States,

133 Fed. Cl. at 713. In 2013, the district court dismissed the claim for lack of jurisdiction, noting
that the exclusive jurisdiction for claims relating to the Consent Decree remained with this Court.
See id. Two years later, in 2015, Mr. Slaughter filed suit against the United States in the Court
of Federal Claims alleging breach of a “settlement agreement” — the Consent Decree — based on
the ambiguous communications of IRS debt cancellation sent by the USDA. See Slaughter v.
United States, 133 Fed. Cl. at 713-14. He argued that the IRS documents sent to him, mistakenly
informing him of loan forgiveness, entitled him to relief from all four of the loans at issue and
that the USDA’s refusal to discharge him from the debt of three of those loans constituted a
breach of the contract. See id. at 714. In September 2017, the Court of Federal Claims
dismissed the complaint for lack of subject matter jurisdiction and failure to state a claim on
which relief could be granted. See id. at 715.

In the present action, Mr. Slaughter requests that this Court: provide a formal
hearing of his Track A claims, including review of the Monitor’s decision; compel the removal
of the lien on his farm property; and return offsets applied to his loans by the USDA. See Mot.

to Compel at 4.

3. Plaintiffs Lucious Abrams and Cecil Brewington
As Pigford class members, Lucious Abrams and Cecil Brewington elected to

pursue Track B claims. See Pigford v. Vilsack, 78 F. Supp. 3d 247, 248-49 (D.D.C. 2015);

Abrams v. Vilsack, 655 F. Supp. 2d 48, 50 (D.D.C. 2009); Brewington v. Vilsack, No. 08-1762

13
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(PLF), 2009 WL 2617910, at *1 (D.D.C. Aug. 24, 2009). Each claim was dismissed by the

Arbitrator on May 31, 2005 and June 6, 2005, respectively. See Abrams v. Vilsack, 655 F. Supp.

2d at 50; Brewington v. Vilsack, 2009 WL 2617910, at *1. Neither Mr. Abrams nor Mr.

Brewington petitioned the Monitor for review of the Arbitrator’s decision. See Pigford v.
Vilsack, 78 F. Supp. 3d at 249.
In dismissing Mr. Abrams’ claim, the Arbitrator noted the complexities of his

case. See Abrams v. Vilsack, 655 F. Supp. 2d at 50. Mr. Abrams’ attorney had failed to appear

for hearings, to submit evidence in support of his claim, and to file a required memorandum of
the legal and factual issues in dispute. See id. After his attorney withdrew, Mr. Abrams
requested an extension for his Track B claim to enable him to gather the required evidence, find
new representation, and effectively pursue his claim. See id. The Arbitrator denied this request,
reasoning that he had no authority to do so under the terms of the Consent Decree. See id. In
addition, although all Track B claimants are entitled to an evidentiary hearing before their claims

are decided, see Consent Decree 9 10(a), the Arbitrator dismissed Mr. Abrams’ claim without

holding a hearing because the Arbitrator found that the evidence did not support a showing of
discrimination and allowing the claim to proceed for a hearing would be “an exercise in futility.”

See Abrams v. Vilsack, 655 F. Supp. 2d at 50-51.

Mr. Brewington’s experience mirrored Mr. Abrams’: He encountered difficulties
with the same attorney, and the Arbitrator denied both a formal hearing and his Track B claim,
likewise finding that “an arbitration hearing in this claim [would be] an exercise in futility.” See

Brewington v. Schaffer, No. 08-1762 (PLF), Exhibit No. 2: In re: the Arbitration of Cecil

Brewington, Arbitrator’s Reconsideration of Defendant’s Motion for Default Judgment [Dkt. No.

3-2] at 6.
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Following Congress’ enactment of the Food, Conservation, and Energy Act of
2008, Mr. Abrams and Mr. Brewington filed complaints with the Court, renewing their claims of

discrimination. See Abrams v. Vilsack, 655 F. Supp. 2d at 51-52; Brewington v. Vilsack, 2009

WL 2617910, at *1. Mr. Abrams’ complaint argued that he was entitled to renew his Track B
claim against the USDA because the “the FCEA grant[ed] a new cause of action to all individual
who ha[d] not obtained a determination on the merits of their Pigford claims due to ‘lateness’ of

any kind.” See Abrams v. Vilsack, 655 F. Supp. 2d at 52. Finding that “Mr. Brewington’s case

[did] not differ in any material respect from the case of Lucious Abrams,” see Brewington v.
Vilsack, 2009 WL 2617910, at *1, the Court dismissed both complaints on August 2009 for
failure to state a claim upon which relief can be granted, as neither claimant fell within the class
of Pigford claimants for whom Congress had provided relief under the FCEA. See Pigford v.

Vilsack, 78 F. Supp. 2d at 250; Abrams v. Vilsack, 655 F. Supp. 2d at 53 (explaining that the

plain language of Section 14102 limits the relief granted by the FCEA to only those Pigford

claimants who had previously submitted late-filing requests under Paragraph 5(g) of the Consent

Decree); Brewington v. Vilsack, 2009 WL 2617910, at *1 (same). The claimants also argued
that the Arbitrator’s decisions to dismiss their claims were invalid because he did not hold a

hearing, as required under the terms of the Consent Decree; the Court held that it lacked

authority to entertain those arguments. See Abrams v. Vilsack, 655 F. Supp. 2d at 52 nn.4-5;

Pigford v. Vilsack, 78 F. Supp. 3d at 250.

In 2014, Mr. Abrams and Mr. Brewington again filed nearly identical motions
with the Court, this time seeking vacatur of the Arbitrator’s decisions dismissing their Track B

claims. See Pigford v. Vilsack, 78 F. Supp. 3d at 250. They argued that the Arbitrator’s refusal

to extend the filing deadlines to allow them to supplement their evidentiary records and the
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dismissal of their claims without formal hearings constituted violations of due process and the
Consent Decree. See id. Invoking Rule 60(b) of the Federal Rules of Civil Procedure, the pair
requested that the Court vacate the decisions of the Arbitrator. See id. The Court denied those
motions, citing the same reasons for the Court’s dismissal of their 2008 complaints. See id.

In addition, in September 2014, Mr. Abrams, along with his brother R.C. Abrams,
filed a complaint in the Superior Court of Burke County in the State of Georgia against
defendants Brian Stuckey — the District Director of the Farm Service Agency — and the USDA,
and moved for a temporary restraining order and an interlocutory injunction, pending a full
merits hearing, to enjoin the defendants from proceeding with foreclosure and sale of their land.

See Abrams v. Stuckey, No. 14-1758 (PLF), Notice of Removal (“Notice”) [Dkt. No. 1-1] at 8,

34. The defendants removed the case to the United States District Court for the Southern District
of Georgia; the district court then granted a motion to change venue to this Court. See Abrams v.

Stuckey, No. 14-1758 (PLF), Notice at 1; Abrams v. Stuckey, No. 14-1758 (PLF), Order

Granting Motion to Change Venue (“Order to Change Venue”) [Dkt. No. 5] at 4. In April 2015,
the defendants filed a motion to dismiss the Abrams’ complaint for insufficient service of

process and failure to prosecute. See Abrams v. Stuckey, No. 14-1758 (PLF), Motion to Dismiss

[Dkt. No. 10] at 2. This Court dismissed the complaint without prejudice in August 2015. See

Abrams v. Stuckey, No. 14-1758 (PLF), August 19, 2015 Order Granting Motion to Dismiss
(“Order to Dismiss”) [Dkt. No. 12].

In the instant action, Mr. Abrams and Mr. Brewington request that the Court
provide formal hearings of their previously dismissed Track B claims. See Mot. to Compel at

2,4.
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4. Plaintiff R.C. Abrams

Although R.C. Abrams is named as a plaintiff in the complaint in this case, no
additional information is included regarding his claims or his allegations in the complaint. See
Compl. at 25. Plaintiffs provide seemingly contradictory information in later filings. R.C.
Abrams is characterized as a Track B plaintiff in the plaintiffs’ motion to compel and their
response. See Mot. to Compel at 4; P1. Response at 6. But in the Plaintiffs’ Surreply, the
plaintiffs’ allege that “R.C. Abrams . .. [was] wrongfully denied class ‘a’ and appealed to the
[M]onitor.” See Surreply at 10. The only other information that can be gleaned about R.C.
Abrams is that he was a plaintiff in the 2014 case filed by the Abrams family in the Superior
Court of Burke County in the State of Georgia seeking a temporary restraining order, as detailed

above. See Abrams v. Stuckey, No. 14-1758 (PLF), Order to Change Venue [Dkt. No. 5] at 1.

R.C. Abrams argues now that he “did not receive any hearing on the merits under the guidelines
of the Consent Decree,” specifically as a Track B class member. See Pl. Response at 6; see also

Mot. to Compel at 4.

II. LEGAL STANDARD
Rule 12(b)(6) of the Federal Rules of Civil Procedure allows the Court to dismiss
a complaint if a plaintiff has failed “to state a claim upon which relief can be granted.” See FED.
R. C1v. P. 12(b)(6). Generally, under Rule 8 of the Federal Rules of Civil Procedure, a plaintiff
need only provide, “a short and plain statement of the claim showing that the pleader is entitled
to relief” that “give[s] the defendant fair notice of what the . . . claim is and the grounds upon

which it rests.” See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v.

Gibson, 355 U.S. 41, 47 (1957)). Although “detailed factual allegations” are not necessary to

withstand a Rule 12(b)(6) motion to dismiss, the complaint “must contain sufficient factual
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matter, accepted as true, ‘to state a claim to relief that is plausible on its face.”” See Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 555, 570); see

also Henok v. Kessler, 78 F. Supp. 3d 452, 457 (D.D.C. 2015). “A claim has facial plausibility

when the plaintiff pleads factual content that allows the court to draw the reasonable inference

that the defendant is liable for the misconduct alleged.” In re Interbank Funding Corp. Sec.

Litig., 629 F.3d 213, 218 (D.C. Cir. 2010) (quoting Ashcroft v. Igbal, 556 U.S. at 678).

In deciding a motion to dismiss under Rule 12(b)(6), the Court “must accept as

true the factual allegations in the complaint.” See Bell Atl. Corp. v. Twombly, 550 U.S. at 572

(quoting Swierkiewicz v. Sorema N.A., 534 U.S. 506, 508 n.1 (2002)); see also Henok v.

Kessler, 78 F. Supp. 3d at 457. The Court considers the complaint in its entirety, see Tellabs

Inc. v. Makor Issues & Rights, [.td., 551 U.S. 308, 322 (2007), and construes it “liberally in the

plaintiffs’ favor,” see Kowal v. MCI Commc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994); see

also Hettinga v. United States, 677 F.3d 471, 476 (D.C. Cir. 2012). The Court must grant a

plaintiff “the benefit of all inferences that can be derived from the facts alleged,” although it
need not accept plaintiff’s legal conclusions or inferences drawn by the plaintiff if those

inferences are unsupported by facts alleged. See Hettinga v. United States, 677 F.3d at 476

(citations omitted); see also Henok v. Kessler, 78 F. Supp. 3d at 457-58; Kaempe v. Meyrs, 367

F.3d 958, 963 (D.C. Cir. 2004) (“Nor must we accept as true the complaint’s factual allegations

insofar as they contradict exhibits to the complaint or matters subject to judicial notice.”).

III. DISCUSSION
The government argues that the Court lacks the authority to consider the
plaintiffs’ claims: First, because their claims were dismissed with prejudice when the Consent

Decree was entered, the plaintiffs are precluded from raising their claims again now under the
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doctrine of res judicata. See Mot. to Dismiss at 6. Second, the government argues that the terms
of the Consent Decree prevent the Court from reviewing the decisions of the Arbitrator or
Adjudicator. See id. And third, “[w]ith respect to R.C. Abrams, his claims must be denied
because he has failed to assert any allegations in connection with any cause of action he may
have.” Seeid. Accordingly, the government contends that the Court must dismiss the plaintiffs’
action for failure to state a claim upon which relief can be granted. See id.

To the extent that the plaintiffs’ instant complaint attempts to resurrect their
claims separate and apart from the claims resolution process created by the Consent Decree, the
Court agrees with the government that such a request is barred by res judicata. “The doctrine of
res judicata precludes a party from relitigating a claim on which final judgment was previously
reached. An agreement between the parties dismissing all claims is the equivalent of a decision
on the merits and thus claims settled by an agreement are barred by res judicata.” See Chandler

v. Bernanke, 531 F. Supp. 2d 193, 197 (D.D.C. 2008); see also NextWave Personal Commc’ns,

Inc. v. FCC, 254 F.3d 130, 143 (D.C. Cir. 2001); .LA.M. Nat’l Pension Fund, Benefit Plan A v.

Indus. Gear Mfr. Co., 723 F.2d 944, 947 (D.C. Cir. 1983); Nunnally v. District of Columbia, 243

F. Supp. 3d 55, 64 (D.D.C. 2017); Koch v. Schapiro, 699 F. Supp. 2d 3, 8-9 (D.D.C. 2010).

Within the context of the settlement agreement here, any “[c]laims regarding loans incurred
during the class period were extinguished when the Consent Decree was approved by the Court

in April 1999,” and therefore can not be re-litigated. See Bradshaw v. Veneman, 338 F. Supp.

2d 139, 142 (D.D.C. 2004) (citing Consent Decree 9 17).
Plaintiffs’ claims can more accurately be framed as “an enforcement action of [the
Consent Decree].” See P1. Response at 1. They argue that “all of the petitioners were accepted

as class members [but] have not received the full performance of the settlement agreement.” See
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Mot. to Compel at 4; Pl. Response at 6. The Court therefore proceeds by analyzing the
plaintiffs’ arguments for violations of the terms of the Consent Decree and by considering
whether it has the authority to grant the relief they seek. It concludes, as the government argues,
that its authority to review such claims or to provide the requested relief is barred by the terms of
the Consent Decree. See Mot. to Dismiss at 10. The plaintiffs are not entitled to a temporary
restraining order, a declaratory judgment, or any other type of relief requested in their filings.!!
The Court must therefore dismiss the plaintiffs’ complaint for failure to state a claim upon which

relief can be granted. See FED. R. CIv. P. 12(b)(6).

A. Overview of the Court’s Authority
At the outset, it is important to reiterate for the plaintiffs that the Court retains
very limited authority in this case. When the parties entered into the Consent Decree, the Court
dismissed this case with prejudice; all claims were to be resolved through the mechanisms and
procedures created by the Consent Decree. See Consent Decree 9 17; see also Pigford v.
Vilsack, 2016 WL 4921378, at *5. The Consent Decree left the Court with jurisdiction over this

matter solely to enforce the terms of the Consent Decree and to remedy violations of its

provisions. See Pigford v. Vilsack, 777 F.3d at 513-14; Pigford v. Vilsack, 2016 WL 4921378,

at *5; Pigford v. Glickman, 185 F.R.D. at 110. In November 2015, the Court’s entry of the

Wind-down Stipulation and Order further narrowed its jurisdiction “solely to enforce the terms

of this [W]ind-down Stipulation and Order.” See Pigford v. Vilsack, 2016 WL 4921378, at *5;

1 It is difficult to discern the arguments and requests of the pro se plaintiffs. The

majority of the plaintiffs’ complaint is a jumbled compilation of opinions of this Court and other
courts. Nevertheless, as is required when construing pro se complaints, the Court strives to
interpret the plaintiffs’ claims liberally. See Atherton v. District of Columbia Office of Mayor,
567 F.3d 672, 681-82 (D.C. Cir. 2009).
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Wind-down Stip. and Order. As the D.C. Circuit has explained, “[e]ven where, as here, the
Consent Decree does retain jurisdiction in the District Court to enforce its terms, the court still
lacks a ‘free-ranging ancillary jurisdiction,” and is limited by the explicit terms of the parties’

agreement.” See Pigford v. Vilsack, 777 F.3d at 514 (quoting Pigford v. Veneman, 292 F.3d

918, 924 (D.C. Cir. 2002)). For better or for worse, the Court is still constrained to this limited

role now.

B. R.C. Abrams’ Claim
The government argues that R.C. Abrams’ claim should be dismissed for failure to state a
claim because he has “not provided any factual content.” See Mot. to Dismiss at 17-18
(emphasis in original). While it is true that the complaint is completely devoid of information
related to R.C. Abrams’ claim, the plaintiffs’ subsequent motion to compel and their response to
the government’s motion to dismiss provide more information. Courts are permitted “to consider

supplemental material filed by a pro se litigant in order to clarify the precise claims being

urged.” See Greenhill v. Springs, 482 F.3d 569, 572 (D.C. Cir. 2007); see also Stewart v. Nat’l

Educ. Ass’n, 471 F.3d 169, 173 (D.C. Cir. 2006). The plaintiffs’ later filings provide conflicting
information, however. In their motion and response to the government’s motion to dismiss,
plaintiffs indicate that R.C. Abrams was a Track B claimant and, similar to the other Track B
claimants, he “did not receive any hearing on the merits under the guidelines of the Consent
Decree.” See Pl. Response at 6; Mot. to Compel at 4. On the other hand, in their Surreply,
plaintiffs’ allege that “R.C. Abrams . . . [was] wrongfully denied class ‘a’ and appealed to the
[M]onitor.” See Surreply at 10. Based on the lack of factual support and these confusing
assertions alone, the Court agrees that plaintiffs have failed to state a claim upon which relief can

be granted. See FED. R. C1v. P. 12(b)(6).

21



Case 1:17-cv-02834-PLF Document 24 Filed 09/11/19 Page 22 of 33
USCA Case #19-5301  Document #1853865 Filed: 07/28/2020  Page 45 of 187

C. Formal Hearing on the Merits
Turning to the remainder of the plaintiffs, they request a “formal hearing on the
merits” of their claims. Specifically, they request a hearing on the merits by an ALJ and, perhaps
separately, for “repudiation of the Settlement Agreement, to include review of the [M]onitor’s
decision.” See Compl. at 42; P1. Mot. at 4. This Court has already ruled on petitions requesting
similar relief — including petitions brought by several of the plaintiffs currently before the Court.

See Abrams v. Vilsack, 655 F. Supp. 2d at 52 nn.4-5; Pigford v. Vilsack, 2016 WL 4921378, at

*6. For the same reasons, it must grant the government’s motion and dismiss the plaintiffs’
claims. The Court will explain once again why it is unable to provide the plaintiffs with a
hearing on the merits before it or before an ALJ.

Put plainly, as members of the Pigford class, all six plaintiffs knowingly
acquiesced to the terms of the Consent Decree, signing on to the processes prescribed. See

Pigford v. Veneman, 355 F. Supp. 2d at 156 (explaining that for those class members who

elected to file claims under the mechanisms established by the Consent Decree, “[i]t follows that
they had notice of the settlement process and the terms of the Consent Decree and chose to play
by the rules agreed to rather than exercise their right to opt out”).!> Consistent with the terms of
the Consent Decree, all of the instant plaintiffs’ claims were reviewed through the claim

resolution mechanism established by the Consent Decree. Their claims were reviewed by either

12 The Court relies on the plaintiffs’ representations that R.C. Abrams was a Pigford

class member, and without any argument or evidence to the contrary, the Court will assume that
his claim was reviewed by the Arbitrator or Adjudicator consistent with the terms of the Consent
Decree. In addition to meriting dismissal because the plaintiffs have not alleged sufficient facts
on which to provide relief, as discussed supra at 21, his instant claims also fail for the same
reasons that the other five plaintiffs’ claims fail — irrespective of whether he filed a claim in
Track A or Track B.
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the Adjudicator (in the case of Mr. Carl Parker, Mr. Gary Parker, and Mr. Slaughter) or the
Arbitrator (in the case of Mr. Brewington and Mr. Lucious Abrams). Mr. Carl Parker’s and Mr.
Slaughter’s claim decisions were also reviewed by the Monitor on their petition.

The third-party neutrals found in favor of the government as to some of the
current plaintiffs’ claims. The Consent Decree unequivocally established that the decisions of
the third-party neutrals are final judgements, subject to review only by the Monitor. See Consent

Decree 99 9(a)(v), 9(b)(v), 10(1), 12(b)(ii1); see Pigford v. Vilsack, 2016 WL 4921378, at *5

(quoting Abrams v. Vilsack, 655 F. Supp. 2d at 52 n.5). This Court has consistently upheld the

provisions of the Consent Decree concerning the finality of all third-party neutral decisions.!® In
signing onto the Consent Decree, the parties agreed to the finality of the third-party neutrals’

decisions. They settled on a process and not a specific outcome. See Consent Decree 9 5-10.'

13 See e.g., Pigford v. Vilsack, 78 F. Supp. 3d at 248 (denying motions seeking

vacatur of the Arbitrator’s decisions filed by Lucious Abrams and Cecil Brewington);
Memorandum Opinion & Order, Pigford v. Vilsack, No. 97-1978 (D.D.C. May 21, 2012) [Dkt.
No. 1824] (denying the motions of Henry Burris and Muhammad Robbalaa — on his own behalf
and on behalf of the estate of William Burris — seeking vacatur of the Arbitrator’s decisions,
citing Paragraphs 10(i) and 12(b)(iii) of the consent Decree); Pigford v. Vilsack, 2016 WL
4921378, at *6 (denying Carl Parker’s motion for a declaration that he is entitled formal hearing
before ALJ); Pigford v. Johanns, 421 F. Supp. 2d 130, 134 (D.D.C. 2006) (denying New
Communities Inc.’s motion to vacate Arbitrator’s decision); Pigford v. Veneman, No. 97-1978,
August 9, 2005 Order [Dkt. No. 1169] (denying John Wright’s motion to reverse Adjudicator’s
decision, citing Paragraphs 9(a)(v) and 12(b)(ii1) of Consent Decree).

14 There is no mechanism for appeal in this case, pursuant to the agreed-upon terms

of the Consent Decree. “Following a day-long fairness hearing at which all interested persons
were heard and their views were carefully considered, the Court found that the terms of the
Consent Decree, including its finality provisions, were fair, adequate, and reasonable under Rule
23(e) of the Federal Rules of Civil Procedure .. . . [T]he Court stated: ‘Many objectors contend
that the absence of appeal rights renders the settlement structure unfair and/or that it gives the
arbitrators and adjudicators too much power . . . While the objection has force, class counsel
made a strategic decision not to press for appeal rights because the government would have
insisted that any appeal rights be a two-way street . . . . [T]he Court concludes that the forfeit of
appeal rights was a reasonable compromise.’” See Pigford v. Vilsack, 78 F. Supp. 3d at 251
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With respect to those claims on which they did not prevail, plaintiffs may not now ask for
another bite at the apple — no matter how many times they file this same complaint.

Moreover, the Court has no authority now to order review of the plaintiffs’ claims
because that is relief that was proscribed by the terms of the Consent Decree. The “parties
consent[ed] ‘to forever waive their right to seek review in any court’ of ‘any claim that is, or

could have been[,] decided by’ the adjudicator or arbitrator.” See Pigford v. Vilsack, 777 F.3d at

511-12 (quoting Consent Decree 99 9(a)(v), 10(1)). Granting the plaintiffs’ instant request for a
hearing on the merits of their claims — thereby second-guessing the third-party neutrals’ prior
decisions — would require the Court “not only to act in a manner inconsistent with the terms of
the Consent Decree and for which it can find no legal authority, but also in a way that would

usurp the Monitor’s authority under the Consent Decree.” Pigford v. Johanns, 421 F. Supp. 2d at

136. It declines to do so once again. '’

With regard to the Track B claimants — Lucious Abrams and Cecil Brewington
— plaintiffs allege that they “did not receive any hearing on the merits under the guidelines of the
Consent Decree.” See Pl. Response at 6. Consistent with the parties’ representations, the Court
is able to find evidence that the Arbitrator did not hold an evidentiary hearing to review the

claims of Track B claimants Lucious Abrams and Cecil Brewington. Noting complicated

(quoting Pigford v. Glickman, 185 F.R.D. 82, 107-08 (D.D.C. 1999)).

15 For the same reasons, the Court has no authority to consider the plaintiffs’

argument that they are owed a hearing in accordance with their due process rights. See Compl.
at 39. The Court has addressed similar claims by Pigford class members in the past, including in
those cases filed by Mr. Abrams and Mr. Brewington in 2009. See Abrams v. Vilsack, 655 F.
Supp. 2d at 52 nn. 4-5. Consistent with its previous decisions, the Court reiterates that it lacks
the authority to address such claims now. See id. The same is true as to the plaintifts’
arguments under “the Civil Rights Act of 1964 — 42 USC 1985 and Civil RICO.” See Compl.

at 34.
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circumstances involving failures by Lucious Abrams’ attorney, the Arbitrator dismissed Mr.
Abrams’ claims without holding a hearing, finding that if he allowed the claim to proceed to a

hearing, it would have been an “exercise in futility.” See Abrams v. Vilsack, 655 F. Supp. 2d at

50-51. In reviewing Cecil Brewington’s claim, the Arbitrator similarly concluded that “an

arbitration hearing in this claim [would be] an exercise in futility.” See Brewington v. Schaffer,

No. 08-1762 (PLF), Exhibit No. 2: In re: the Arbitration of Cecil Brewington, Arbitrator’s
Reconsideration of Defendant’s Motion for Default Judgment [Dkt. No. 3-2] at 6; see also

Brewington v. Vilsack, Civil Action No. 08-1762 (PLF), 2009 WL 2617910 (D.D.C. Aug. 24,

2009).

It is true that the Consent Decree explicitly provided for an evidentiary hearing
for all Track B claimants. See Consent Decree § 10. But, as already explained, it is also true that
the Consent Decree expressly precluded review of a decision by the Arbitrator — and of any
third-party neutral, for that matter — by this Court: “The decision of the arbitrator shall be final,
except [for review by the Monitor]. The parties hereby agree to forever waive their right to seek
review in any court or before any tribunal of the decision of the arbitrator with respect to any
claim that is . . . decided[] by the arbitrator.” See Consent Decree 4 10(i).'® This finality
provision bars this Court from second-guessing a decision by the Arbitrator. The Arbitrator
decided not to hold a hearing for Mr. Abrams or Mr. Brewington. As the Court has previously

concluded, see Abrams v. Vilsack, 655 F. Supp. 2d at 52 n.5, that decision is final and not

16 As discussed below, the one exception to the finality of the Arbitrator’s decision

is the Monitor’s ability, upon petition, to review that decision and order the Arbitrator to
reexamine claims if the Monitor determines that a “clear and manifest error has occurred” that
“has resulted or likely to result in the fundamental miscarriage of justice.” See Consent Decree
99 10(1), 12(b)(iii). Neither Mr. Abrams nor Mr. Brewington petitioned the Monitor for review
of the Arbitrator’s decision after the dismissals. See Pigford v. Vilsack, 78 F. Supp. 3d at 249.
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subject to the Court’s review. Just as the Court has explained in previous opinions, the plaintiffs’
arguments “can[not] alter the fact that the explicit and carefully negotiated terms of the Consent
Decree, which govern the disposition of Pigford class members’ individual claims, preclude the

relief that they seek from this court.” See Pigford v. Vilsack, 78 F. Supp. 3d at 253.

For the same reasons, the Court cannot grant the plaintiffs’ request for a hearing
to review the Monitor’s decision. See Compl. at 31. Carl Parker and Eddie Slaughter are the
only plaintiffs currently before the Court who timely sought Monitor review and they both
received Monitor review.!” Just as in the context of the Arbitrator’s and Adjudicator’s decisions,
the Court has no authority under the terms of the Consent Decree to review the Monitor’s

decisions. See Pigford v. Vilsack, 777 F.3d at 514 (“[T]he Consent Decree renders any

determination by the adjudicator ‘final’ and unreviewable by any court once the [M]onitor has

considered any petition for review.” (emphasis added)). Moreover, the Monitor was forever

discharged and released from all duties under or related to the Consent Decree on March 31,
2012. See Wind-down Stip. & Order at 4. Under the terms of the Wind-down Stipulation and
Order issued in 2015, the Court retained the authority to request that the Monitor resume her
duties only for the limited purpose of reviewing any petition for Monitor review by one claimant

— Maurice McGinnis — due to his unique circumstances and an error by the Facilitator. See id. at

17 Carl Parker also benefited from the second evaluation of his claims. In his case,

the Monitor found clear error upon review and directed reexamination by the Adjudicator of his
claim. See Parker v. United States, 131 Fed. Cl. at 13. As for Mr. Slaughter’s case, the Monitor
affirmed the Adjudicator’s earlier decision to find in Mr. Slaughter’s favor regarding his
ownership loans. See Slaughter v. United States, 133 Fed. Cl. at 713.
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4; see also Pigford v. Vilsack, 777 F.3d at 513-16. The Court may not now reinstate the Monitor

to review the plaintiffs’ claims. !
Nor can the Court compel review by an Administrative Law Judge of the USDA.
See Mot. to Compel at 1. Plaintiffs argue they are entitled to review by an ALJ as to their claims

pursuant to the D.C. Circuit’s decision in Benoit and the Administrative Procedure Act (“APA”),

and request that the Court issue a writ of mandamus so compelling. See Mot. to Compel at 2.
As the Court has explained in previous opinions, it has no authority under the terms of the
Consent Decree to order review by an ALJ — by writ of mandamus or otherwise. See, e.g.,

Pigford v. Vilsack, No. 97-1978, 2016 WL 4921378, at *6 (D.D.C. Sep. 15, 2016). Nowhere in

the Consent Decree is that relief made available for class members.

Citing the D.C. Circuit’s reasoning in Benoit v. USDA, plaintiffs argue that

Section 741 of the 1999 Supplemental Appropriations Act entitles them to such a hearing. See
PI1. Response at 3. Plaintiffs allege that the question is “whether or not . . . the ALJ has
jurisdiction to conduct a review of the [M]onitor’s decision. We think the answer is yes and so
did the DC Circuit Court of Appeals as opined in Benoit and McGinnis.” See Pl. Response at 3.
The Court must disagree. The D.C. Circuit’s opinion in Benoit actually says quite the opposite.
Section 741 of the Supplemental Appropriations Act provided farmers seeking to
resolve their complaints under Section 741 with two options: (a) file the claim in district court or

(b) file the claim directly with the USDA and then seek review of the decision in district court if

18 The plaintiffs repeatedly cite to and quote from the D.C. Circuit’s opinion in

Pigford v. Vilsack, 777 F.3d 509 (D.C. Cir. 2015), primarily to assert that the Court should
review the Monitor’s decision. The conclusions reached by the D.C. Circuit in that decision are
inapposite to the analysis here because the court was discussing the singular case of Maurice
McGinnis. Further, the Court of Appeals reaffirmed in that decision that “the Consent Decree
renders any determination by the adjudicator ‘final’ and unreviewable by any court once the
[M]onitor has considered a petition for review.” See Pigford v. Vilsack, 777 F.3d at 514.
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the USDA denies the claim under Section 741(c). See Benoit v. USDA, 608 F.3d at 19; see also

Pub. L. No. 105-277, § 741, 112 Stat. 2681, 2681-3-1 (1998). As the D.C. Circuit recognized in
Benoit, “[o]f course, a farmer who chooses option (a) ‘foregoes’ option (b), and vice versa.” See

Benoit v. USDA, 608 F.3d at 19 (quoting Garcia v. Vilsack, 564 F.3d 519, 523 (D.C. Cir. 2009)).

The plaintiffs in Benoit chose option (b). See id. The plaintiffs in the present action, however,

elected to remain in the Pigford class and therefore agreed to not only forgo option (b), but under
the terms of the Consent Decree, waived any right they had to review by an ALJ. See Consent
Decree 99 9(a)(v), 10(i)). They cannot now elect to pursue option (b) upon an adverse decision

by the neutrals under option (a). See Benoit v. USDA, 608 F.3d at 19; Pigford v. Glickman, 185

F.R.D. at 95. Thus, contrary to the plaintiffs’ assertions, they are not guaranteed a hearing before
an ALJ under the terms of the Consent Decree, and the D.C. Circuit’s opinion in Benoit confirms
that."

Nor does the APA authorize this Court to order judicial review by an ALJ. See
PI1. Response at 2. Under the APA, the Court’s authority to compel an action is limited to

nondiscretionary agency actions. See 5 U.S.C. § 706; see also Norton v. S. Utah Wilderness

Alliance, 542 U.S. 55, 63 (2004) (“The only agency action that can be compelled under the APA
is action legally required.” (emphasis in original)). The USDA has no obligation to provide a
formal hearing to the instant plaintiffs because all six opted to remain in the Pigford class and

have received final decisions on their claims by the third-party neutrals.

19 As discussed supra at note 18, the decisions regarding Mr. McGinnis are not

applicable to the present plaintiffs.
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D. Loan Forgiveness for Eddie Slaughter, Carl Parker, and Gary Parker

The plaintiffs also request that the Court “enjoin [t]he United States and its agents
from foreclosing on the property subject of this suit until plaintiffs have a formal hearing on the
merits.” See Compl. at 42. Relatedly, plaintiffs seek relief pursuant to the loan forgiveness
provisions of the Consent Decree for loans on which Carl Parker and Eddie Slaughter prevailed.
See Mot. to Compel at 4. The government does not engage with these arguments directly.
Nonetheless, it is clear that the Court has no authority to order the relief requested.

First, plaintiffs request a temporary restraining order and preliminary injunction
against foreclosure of Gary Parker’s farm. See Compl. at 21.2° In so requesting, the plaintiffs
argue that the moratorium against foreclosure proceedings for claimants is still applicable to
Gary Parker’s farm. See id. at 21. The Court disagrees. The Consent Decree provides for
interim administrative relief to protect claimants during the resolution of their claims.
Specifically, under Paragraph 7, it imposes a moratorium on USDA’s foreclosure proceedings
against claimants once the Facilitator determines that the claimant satisfies the class definition.
See Consent Decree | 7. The moratorium, however, only extends for the pendency of the claim
and the “USDA may resume its efforts to dispose of any such real property after a final decision
in USDA’s favor on the class member’s claim pursuant to 9 9 [Track A] or 10 [Track B].”

Id. 4 7; see also Bradshaw v. Veneman, 338 F. Supp. 2d at 143. A final decision is reached after

20 As discussed previously, see supra note 10, it is unclear whether plaintiffs request

a temporary restraining order and a preliminary injunction against foreclosure of Gary Parker’s
farm, Carl Parker’s farm, or both. The Court assumes that the plaintiffs request relief from
foreclosure of both Gary Parker’s farm and Carl Parker’s farm. See Compl. at 21; PI. Surreply
at 17-18. Even if the plaintiffs are only requesting relief for one of the properties, the Court has
no authority to grant the relief requested as for either farm.
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Monitor review or if a petition for review by the Monitor is not filed within 120 days after the
Arbitrator’s or Adjudicator’s decision. See 2000 Stipulation and Order 9 5.

In the present case, the Adjudicator’s denial in its entirety of Gary Parker’s Track
A claim became final 120 days after its issuance when the period to petition the Monitor for

review expired without any such petition having been filed. See Parker v. United States, 131 Fed

Cl. at 12; see also 2000 Stipulation and Order 9§ 5. The protections of Paragraph 7 of the Consent
Decree were lifted at that time. Pursuant to the terms of the Consent Decree, therefore, the
USDA was permitted to resume foreclosure proceedings against Gary Parker’s farm at that time.
See Consent Decree 9§ 7. Again, the Court simply does not have the authority to overturn or
contradict the Adjudicator’s decision, see id. § 9 9(a)(v), and the Consent Decree does not
bestow upon the Court the authority to grant this relief otherwise.

Carl Parker and Eddie Slaughter also appear to seek loan forgiveness for all of the
USDA loans for which they filed claims under the Pigford Consent Decree. See Pl. Surreply at
6. The plaintiffs argue that the government “repudiates the Consent Decree by not forgiving all
the debt incurred by the petitioners from the years 1981 to 1997.” See PI. Surreply at 6
(emphasis added). But the plaintiffs are not guaranteed, as they contend, “forgiveness of any
debt [they] owe[] to the USDA.” See id. at 6. According to the terms of the Debt Relief and
Stipulation Order, prevailing class members were entitled to the discharge of all outstanding
debts to the USDA that were incurred under or affected by the programs that were the subject of

such claims resolved in the class member’s favor. See Pigford v. Glickman, No. 97-1978 (PLF),

Debt Relief Stipulation and Order [Dkt. No. 400] at 2. Any loan forgiveness, therefore, was
contingent upon a positive finding of discrimination by the third-party neutral. See Consent

Decree § 9(a)(ii1)(A) and 10(g)(i1).
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Carl Parker now asserts that “[t]he agency did not forgive the farm ownership
loan and is now foreclosing on the farm,” constituting a “breach of the Pigford Consent Decree.”
See P1. Surreply at 17. For the same reasons as explained when considering Gary Parker’s farm,
supra at 29-30, the Court must reject Carl Parker’s arguments related to his loans and is unable to
offer relief related to the impending foreclosure on his farm. Carl Parker’s claim was denied in
its entirety by the Adjudicator; he timely petitioned the Monitor, who directed reexamination of a

portion of Mr. Carl Parker’s claims. See Parker v. United States, 131 Fed. Cl. at 12. Upon

reexamination, the Adjudicator found in Carl Parker’s favor regarding supervision of a 1984
operating loan and awarded him (among other forms of relief) debt relief for any farm operating
loan debt incurred between January 1, 1984 and December 31, 1996. See id. at 13. The Consent
Decree provided for loan forgiveness as to the loans on which petitioners prevailed — and only
those loans. Carl Parker did not prevail on his farm ownership loans; he therefore is not entitled
to forgiveness on those loans under the Consent Decree, and the Court cannot intervene in the
foreclosure for the reasons stated above.

Mr. Slaughter also seeks enforcement of the loan forgiveness provisions. He
states that “the respondent has initiated foreclosure procedures against” him on the “farm loan in
question [that was] supposed to be written off.” See PI. Surreply at 6. Mr. Slaughter received a
decision by the Adjudicator in his favor as to his farm ownership loans — and only those loans

— for which he was entitled to discharge. See Slaughter v. United States, 133 Fed. Cl. at 713.%!

21 Mr. Slaughter has repeatedly sought loan forgiveness in other courts for loans

with respect to which he received an adverse decision from the Adjudicator. See Slaughter v.
United States, 133 Fed. Cl. at 714; see also Slaughter v. Vilsack, No. 4:12-cv-94 (CDL), 2013
WL 894189, at *1 (M.D.Ga. Mar. 8, 2013). Mr. Slaughter argues that the misleading 1099 tax
forms sent by the IRS entitle him to relief of all four loans because those forms are used by the
IRS to report debt forgiveness. See Compl. at 29-30; see also Slaughter v. U.S., 133 Fed. Cl. at
714. Although these forms may have caused reasonable confusion, the Consent Decree does not
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The parties here do not provide any helpful background information confirming or contesting
whether those loans have been forgiven in accordance with the Consent Decree. Thus, the Court
looks to the more complete record that was before the Federal Circuit when it decided a similar
request by Mr. Slaughter. There, in a letter submitted as part of the Supplemental Appendix to
the Appellee’s brief, the USDA explains that Mr. Slaughter’s farm ownership loans were
cancelled in 2002. See United States Court of Appeals for the Federal Circuit, Court of Appeals
Docket No. 18-1129, Appellee Informal Brief with Supplemental Appendix (“Appellee Brief”)
[Dkt. No. 14] at 20. Accordingly, his farm ownership loans — the only loans for which he was
entitled to forgiveness — were forgiven consistent with the terms of the Consent Decree and
cannot be the source of the foreclosure proceedings.??

Mr. Slaughter also requests the return of offsets collected by the USDA for his
farm ownership loan. See Mot. to Compel at 4; P1. Response at 7-8. He attaches a print-out of
transactions related to one of his unnamed loans, demonstrating that offsets were collected
between 2000 and 2012 as to that unnamed loan. See PI. Surreply at 12-14. But the offsets
listed on that print-out cannot be associated with his farm ownership loan. First, as was
discussed, the letter from the USDA explains that Mr. Slaughter’s home ownership loans were
cancelled in 2002, so any offsets he continued to pay until at least 2012 could not have been
related to the loans on which he prevailed under Pigford. Second, the same letter written by the

USDA explains that Mr. Slaughter’s outstanding operating loans at the time were identified as

provide for loan forgiveness for loans on which the third-party neutral reached an adverse
decision. See Consent Decree 9 9(a)(iii)(A) and 10(g)(ii).

22 The Court notes that Mr. Slaughter’s operating loans were “secured by real

estate,” and thus could be the source of the foreclosure proceedings. See Appellee Brief at 20.
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loan number “44-03 and 44-04.” See Appellee Brief at 20. The loan number listed on the print-
out is “44-03.” It follows that the collected offsets listed on the print-out relate to his operating
loan, not his home ownership loan. See Pl. Surreply at 12. Mr. Slaughter is not entitled to any
relief under the Consent Decree for his operating loans — including return of offset payments

— because the Adjudicator did not find in his favor as to those loans.?* And the Court is not
authorized to grant relief for those loans now because it would undermine the final decision of

the third-party neutral. See Consent Decree 9 9(a)(v), 12(b)(iii); see also Pigford v. Johanns,

421 F. Supp. 2d at 135.

IV. CONCLUSION
In sum, the Court is unable to provide the relief requested by the plaintiffs
because it is bound by the terms of the Consent Decree — terms that the plaintiffs agreed to as
Pigford class members. For the forgoing reasons, the defendant’s motion to dismiss [Dkt. No.
12] is granted, and the plaintiffs’ motion to compel and for a hearing [Dkt. No. 13] is denied. An

order consistent with this opinion shall issue this same day.

PAUL L. FRIEDMAN
United States District Judge
DATE: September 11, 2019

23 In addition, even if the print-out referred to a loan on which Mr. Slaughter

prevailed under Pigford, the collection of offsets is not in and of itself a violation of the Consent
Decree. This Court has previously determined that “the Consent Decree [did] not require USDA
to refrain from administrative offsets during the course of the Pigford claims process, and the
governing statute requires that it administratively offset such debt.” See Bradshaw v. Veneman
338 F. Supp. 2d 139, 143-44 (D.D.C. 2004) (citing 31 U.S.C. §3711(g)(9)). However, if “a
claimant eventually succeed[ed] in his or her claim, in some cases USDA will refund any money
that was taken by the government by offset.” See id. at 144 (citing to the Monitor’s Update:
Freeze on USDA Acceleration and Foreclosures).
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Ex. B
Consent Decree,

Timothy Pigford, et. al. v. Dan Glickman, Secretary,
United States Department of Agriculture, No. 97-1978 (D.D.C),
April 14, 1999
(ECF No. 167)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FILED
APR 1 4 1999

Clark, U.B. Ouwisiot Cotrt
. ) Distniot of Columtsie
Civil Action No.
97-1978 (PLF) ,//

TIMOTHY C. PIGFORD, et al.,
Plaintiffs,
V.
DAN GLICKMAN, SECRETARY,
THE UNITED STATES DEPARTMENT
OF AGRICULTURE,

Defendant.

CECIL BREWINGTON, et al.,
Plaintiffs,

Civil Action No.
98-1693 (PLF)

V.
DANIEL R. GLICKMAN,

Defendant.

e e N N e e e N N N e

CONSENT DECREE

WHEREAS the parties desire to resolve amicably all the claims
raised in these suits, including the plaintiffs' claims under the
Equal Credit Opportunity Act (“ECOA"), 15 U.S.C. § 1691, et seq.,
and the Administrative Procedure Act ("APA"), 5 U.S.C. § 551, et
seq.; and

WHEREAS the parties have agreed upon mutually satisfactory
terms for the complete resolution of all the claims that have, or
could have, been asserted by the plaintiffs in this 1litigation;
and

WHEREAS, in light 6f the remedial purposes of this Consent

Decree, the parties intend that it be 1liberally construed to

S

/4
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effectuate those purposes in a manner that is consistent with law;
and

WHEREAS the parties have entered into this Consent Decree for
the purpose of ensuring that in their dealings with UsSDA, all
class members receive full and fair treatment that is the same as
the treatment‘accorded to similarly situated white persons;

NOW THEREFORE, the plaintiffs and the defendant, Dan
Glickman, Secretary of the United States Department of Agriculture
(“USDA"), hereby consent to the entry of this decree with the
following terms:

1. Definitions

The following terms shall have the following meanings for
purposes of this Consent Decree.

(a) The term “adjudicator” shall mean (i) the person or
persons who is/are assigned by the facilitator to undertake the
initial review of, and where appropriate make recommended decision
on Track A claims under q 9, below; and (ii) JAMS-Endispute, Inc.,
which shall make the final decision in all Track A claims and
resolve issues of tolling under q 6, below.

(b) The term “arbitrator” shall mean Michael K. Lewis of ADR
Associates, and the other person or persons selected by Mr. Lewis
who meet qualifications agreed upon by the parties and by
Mr. Lewis and whom Mr. Lewis assigns to decide Track B claims
under q 10, below.

(c) The term “claimant” shall mean any person who submits a

claim package for relief under the terms of this Consent Decree.
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(d) The term “claim package” shall mean the materials sent to
claimants who request them in connection with submitting a claim
for relief under the provisions of this Consent Decree. The claim
package will include (i) a claim sheet and election form and a
Track A Adjudication claim affidavit, copies of which are attached
hereto as Exhibit A; and (ii) associated documentation and
instructions.

(e) The term “class counsel” shall mean Alexander J. Pires,
Jr. and Phillip L. Fraas, Lead Counsel for members of the class
defined in 9 2(a), infra. In addition, the following counsel and
law firms have been acting, and will continue to act, as Of
Counsel in this case: J.L. Chestnut, of Chestnut, Sanders,
Sanders & Pettaway, P.C., Selma, AL.; T. Roe Frazer of Langston,
Frazer, Sweet & Freese, P.A., Jackson, MS.; Hubbard Saunders, IV,
of The Terney Firm, Jackson, MS.; Othello Cross, of Cross, Kearney
& McKissic, Pine Bluff, AR., Gerard Lear of Speiser Krause,
Arlington, VA.; and William J. Smith, Fresno, CA.

(£) The term “credit” shall mean the right granted by a
creditor to a debtor to defer payment of debt or to incur debt and
defer its payment or to purchase property or services and defer
payment therefor.

(g) The term "defendant's counsel" shall mean the United
States Department of Justice.

(h) The term “discrimination complaint” shall mean a
communication from a class member directly to USDA, or to a member

of Congress, the White House, or a state, local or federal
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official who forwarded the class member's communication to USDA,
asserting that USDA had discriminated against the class member on
the basis of race in connection with a federal farm credit
transaction or benefit application.

(i) The term “facilitator” shall mean the Poorman-Douglas
Corporation, which shall receive claims pursuant to this Consent
Decree and assign claims to adjudicators and arbitrators for final
resolution. The parties may, by agreement and without the Court's
approval, assign to the facilitator such additional tasks related
to the implementation of this Consent Decree as they deenm
appropriate.

(3) The term “preponderance of the evidence” shall mean
such relevant evidence as is necessary to prove that something is
more likely true than not true.

(k) The term ‘“priority consideration” means that an
application will be given first priority in processing, and with
respect to the availability of funds for the type of loan at issue
among all similar applications filed at the same time; provided,
however, that all applications to be given priority consideration
will be of equal status.

(1) The term “substantial evidence” shall mean such relevant
evidence as appears in the record before the adjudicator that a
reasonable person might accept as adequate to support a conclusion
after taking into account other evidence in the record that fairly
detracts from that conclusion. Substantial evidence is a lower

standard of proof than preponderance of the evidence.
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(m) The term “USDA" shall include the United States Department
of Agriculture and all of its agencies, instrumentalities, agents,
officers, and employees, including, but not limited to the state
and county committees which administer USDA credit programs, and
their staffs.

(n) The term “USDA listening session” shall mean one of the
meetings of farmers and USDA's representatives conducted by USDA's
civil Rights Action Team between January 6, 1997 and January 24,
1997.

2. Class Definition

(a) Pursuant to Fed. R. Civ. P. 23(b)(3) the Court hereby
certifies a class defined as follows:

All African American farmers who (1) farmed, or

attempted to farm, between January 1, 1981 and December

31, 1996; (2) applied to the United States Department

of Agriculture (USDA) during that time period for

participation in a federal farm credit or benefit

program and who believed that they were discriminated
against on the basis of race in USDA's response to that
application; and (3) filed a discrimination complaint on

or before July 1, 1997, regarding USDA's treatment of

such farm credit or benefit application.

(b) Any putative class member who does not wish to have his
claims adjudicated through the procedure established by this
Consent Decree may, pursuant to Federal Rule of Civil Procedure
23(c) (2), request to be excluded from the class. To be effective,
the request must be in writing and filed with the facilitator
within 120 days of the date on which this Consent Decree is

entered.

3. Duties of Facilitator
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(a) Poorman-Douglas Corporation shall serve as the
facilitator and shall perform the following functions:

(i) publish the Notice of Class Settlement in the manner
prescribed in q 4, below;

(ii) mail claim packages to claimants who request them;

(iii) process completed claim packages as they are received;

(iv) determine, pursuant to the terms of this Consent Decree,
which claimants satisfy the class definition as contained in q
2(a);

(v) transmit to adjudicators claim packages submitted by
claimants who contend that they are entitled to participate in the
claims process due to equitable tolling of ECOA's statute of
limitations under the particular circumstances of their claim;

(vi) transmit to the adjudicator the claims packages of
class members with ECOA claims who elect to proceed under Track A;

(vii) transmit to the arbitrator the claims packages of
class members with ECOA claims who elect to proceed under Track Bj

(viii) transmit to the adjudicator the claims packages of
class members who assert only non-credit benefit claims; and

(ix) maintain and operate a toll-free telephone number to
provide information to interested persons about the procedure for
filing claims under this Consent Decree.

(b) The facilitator's fees and expenses shall be paid by
USDA.

4. ass Notice Procedure
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(a) Within 10 days after the entry of the Order granting
preliminary approval of this consent Decree the facilitator shall
mail a copy of the Notice of Class Certification and Proposed
Class Settlement (a copy of which is attached hereto as Exhibit B)
to all then-known members of the class.

(b) As soon as possible after entry of the Order granting
preliminary approval of this Consent Decree the facilitator shall
take the following steps:

(i) arrange to have 44 commercials announcing the preliminary
approval of the Consent Decree and the time and place of the
fairness hearing aired on the Black Entertainment Network, and 18
similar commercials on Cable News Network, during a two-week
period;

(ii) arrange to have one-quarter page advertisements
announcing the preliminary approval of the Consent Decree and the
time and place of the fairness hearing placed in 27 general
circulation newspapers, and 115 African-American newspapers, in an
18-state region during a two-week period; and

(iii) arrange to have a full page advertisement announcing
the preliminary approval of the Consent Decree and the time and
place of the fairness hearing placed in the editions of TV Guide
that are distributed in an 18-state region, and a half page
advertisement in the national edition of Jet Magazine.

(c) USDA shall use its best efforts to obtain the assistance
of community based organizations, including those organizations

that focus on African-American and/or agricultural issues, in
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communicating to class members and potential class members the
fact that the Court has preliminarily approved this Consent Decree
and the time and place of the fairness hearing.

5. ss M shi ing; i i ;
Processing.

(a) The facilitator shall send claim packages to claimants
who request them.

(b) To be eligible to obtain relief pursuant to this Consent
Decree, a claimant must complete the claim sheet and return it and
any supporting documentation to the facilitator. The claimant
must also provide to the facilitator evidence, in the form
described below, that he filed a discrimination complaint between
January 1, 1981 and July 1, 1997:

(i) a copy of the discrimination complaint the claimant filed
with USDA, or a copy of a USDA document referencing the
discrimination complaint; or

(ii) a declaration executed pursuant to 28 U.S.C. § 1746 by
a person who is not a member of the claimant's family and which
(1) states that the declarant has first-hand knowledge that the
claimant filed a discrimination complaint with USDA; and
(2) describes the manner in which the discrimination complaint was
filed; or

(iii) a copy of correspondence from the claimant to a member
of Congress, the White House, or a state, local, or federal
official averring that the claimant has been discriminated
against, except that, in the event that USDA does not possess a
copy of the correspondence, the claimant also shall be required to

8
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submit a declaration executed pursuant to 28 U.S.C. § 1746 by the
claimant stating that he sent the correspondence to the person to
whom it was addressed; or

(iv) a declaration executed pursuant to 28 U.S.C. § 1746 by
a non-familial witness stating that the witness has first-hand
knowledge that, while attending a USDA listening session, or other
meeting with a USDA official or officials, the claimant was
explicitly told by a USDA official that the official would
investigate that specific claimant's oral complaint of
discrimination.

(c) In order to be eligible for relief under 4§ 9 or 10,
below, a claimant must submit his completed claim package to the
facilitator postmarked within 180 days of the date of entry of
this Consent Decree, except that a claimant whose claim is
otherwise timely shall have not less than 30 days to submit a
declaration pursuant to subparagraph (b) (iii), above, after being
directed to do so without regard to the 180-day period.

(d) At the time a claimant who asserts an ECOA claim submits
his completed claim package, he must elect whether to proceed
under Track A, see § 9, below, or Track B see ¢ 10, below, except
that claimants whose claims arise exclusively under non-credit
benefit programs shall be required to proceed under Track A. A
class member's election under this subparagraph shall be
irrevocable and exclusive.

(e) Each completed claim package must be accompanied by a

certification executed by an attorney stating that the attorney
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has a good faith belief in the truth of the factual basis of the
claim, and that the attorney has not and will not require the
claimant to compensate the attorney for assisting him.

(f) Within 20 days of receiving a completed claim package
the facilitator shall determine, pursuant to subparagraph (b),
above, whether the claimant is a member of the class as defined
by § 2(a). If a claimant is determined to be a class member, the
facilitator shall assign the class member a consent decree case
number, refer the claim package to an adjudicator or an
arbitrator, as appropriate, and send a copy of the entire claim
package to the class counsel and defendant's counsel along with a
notice that includes the class member's name, address, telephone
number, social security number, consent decree case number, and
that identifies the track under which the class member is
proceeding. If a claimant is found not to be a class member, the
facilitator shall notify the claimant and the parties' counsel of
that finding.

(g) A claimant who satisfies the definition of the class in
q 2(a), above, but who fails to submit a completed claim package
within 180 days of entry of this Consent Decree may petition the
Court to permit him to nonetheless participate in the claims
resolution procedures provided in 99 9 & 10, below. The Court
shall grant such a petition only where the claimant demonstrates
that his failure to submit a timely claim was due to extraordinary
circumstances beyond his control.

6. Tolling of ECOA's Statute of Limitations.

10
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(a) In addition to the class defined herein, a person who
otherwise satisfies the criteria for membership in the class
defined in q 2(a), above, but who did not file a discrimination
complaint until after July 1, 1997, shall be entitled to relief
under this Consent Decree by demonstrating, consistent with Irwin
v. United States, 498 U.S. 89 (1990), that:

(i) he has actively pursued his judicial remedies by filing
a defective pleading during the applicable statute of limitations
period;

(ii) he was induced or tricked by USDA's misconduct into
allowing the filing deadline for the applicable statute of
limitations period to pass; or

(iii) he was prevented by other extraordinary circumstances
beyond his control from filing a complaint in a timely manner,
provided that excusable neglect shall not qualify as extraordinary
circumstances.

(b) Within 10 days of a receiving a completed claim package
from a person who did not file a discrimination claim until after
July 1, 1997, the facilitator shall forward the claim to an
adjudicator. The adjudicator shall then determine whether the
claim is timely pursuant to subparagraphs (a) (i), (ii), or (iii),
above. If the claim is found to be qualified under subparagraph
(a), above, the adjudicator shall return the claim package to the
facilitator, along with a written determination to that effect.
The facilitator shall then process the claim pursuant to q 5(f),

above, and the claimant shall be eligible for the relief provided
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herein for class members. If the claim is found by the
adjudicator to be untimely, the adjudicator shall return the claim
package to the facilitator with a written determination to that
effect. The facilitator shall promptly notify the claimant of the
adjudicator's decision.

7. Interim inistrati i

Upon being advised by the facilitator that a claimant
satisfies the class definition in § 2(a), above, or that a
claimant has met the criteria for equitable tolling under § 6,
above, USDA shall immediately cease all efforts to dispose of any
foreclosed real property formerly owned by such person. USDA also
will refrain from foreclosing on real property owned by the
claimant or accelerating the claimant's loan account; however,
USDA may take such action up to but not including foreclosure or
acceleration that is necessary to protect its interests. USDA may
resume its efforts to dispose of any such real property after a
final decision in USDA's favor on the class member's claim
pursuant to q9 9 or 10, below.

8. Response by USDA to a Track A Referral Notice

In any Track A case USDA may, within 60 days after receipt of
the materials and notice the facilitator is required, pursuant to
q 5(f), above, to furnish to USDA with respect to persons who are
determined to be class members, provide to the adjudicétor
assigned to the claim, and to class counsel, any information or
materials that are relevant to the issues of liability and/or

damages.
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9. Track A — Decision by Adjudicator

(a) In cases in which a class member asserts an ECOA
violation and has elected to proceed under Track A:

(i) the adjudicator shall, within 30 days of receiving the
material required to be submitted by the class member under { 5,
along with any material submitted by defendant pursuant to ¢ 8,
above, determine on the basis of those materials whether the class
member has demonstrated by substantial evidence that he was the
victim of race discrimination. To satisfy this requirement, the
class member must show that:

(A) he owned or leased, or attempted to own or lease, farm
land;

(B) he applied for a specific credit transaction at a USDA
county office during the period identified in § 2(a), above;

(C) the loan was denied, provided late, approved for a lesser
amount than requested, encumbered by restrictive conditions, or
USDA failed to provide appropriate loan service, and such
treatment was less favorable than that accorded specifically
identified, similarly situated white farmers; and

(D) USDA's treatment of the loan application led to economic
damage to the class member.

(ii) The adjudicator's decision shall be in a format to be
agreed upon by the class counsel and defendant's counsel, and
shall include a statement of the reasons upon which the decision

is based.
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(iii) In any case in which the adjudicator decides in a class
member's favor, the following relief shall be provided to the
class member:

(A) USDA shall discharge all of the class member's
outsténding debt to USDA that was incurred under, or affected by,
the program(s) that was/were the subject of the ECOA claim(s)
resolved in the class member's favor by the adjudicator. The
discharge of such outstanding debt shall not adversely affect the
claimant's eligibility for future participation in any USDA loan
or loan servicing program;

(B) The class member shall receive a cash payment of $50,000
that shall be paid from the fund described in 31 U.S.C. § 1304
("the Judgment Fund");

(C) an additional payment equal to 25% of the sum of the
payment made under subparagraph (B), above, and the principal
amount of the debt forgiven under subparagraph (A), above, shall
be made by electronic means directly from the Judgment Fund to the
Internal Revenue Service as partial payment of the taxes owed by
the class member on the amounts paid or forgiven pursuant to those
provisions;

(D) The injunctive relief made available pursuant to § 11,
below; and

(E) The immediate termination of any foreclosure proceedings
that USDA has initiated against any of the class member's real
property in connection with the ECOA claim(s) resolved in the

class member's favor by the adjudicator; and the return of any
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USDA inventory property that formerly was owned by the class
member but which was foreclosed in connection with the ECOA
claim(s) resolved in the class member's favor by the adjudicator.

(iv) If the adjudicator determines that a class member's
claim is not supported by substantial evidence, the class member
shall receive no relief under this Consent Decree.

(v) The decision of the adjudicator shall be final, except
as provided by ¢ 12(b) (iii), below. The parties hereby agree to
forever waive their right to seek review in any court or before
any tribunal of the decision of the adjudicator with respect to
any claim that is, or could have been decided by the adjudicator.

(b) In cases in which a class member asserts only non-credit
claims under a USDA benefit program:

(i) the adjudicator shall, within 30 days of receiving the
material required to be submitted by the class member under q 5,
along with any material submitted by defendant pursuant to § 8,
above, determine on the basis of those materials whether the class
member has demonstrated by substantial evidence that he was the
victim of race discrimination. To satisfy this requirement, the
class member must show that:

(A) he applied for a specific non-credit benefit program at
a USDA county office during the period identified in 9 2(a),
above; and

(B) his application was denied or approved for a lesser
amount than requested, and that such treatment was different than

the treatment received by specifically identified, similarly
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situated white farmers who applied for the same non-credit
benefit.

(ii) The adjudicator's decision shall be in a format to be
agreed upon by the parties, and shall include a statement of the
reasons upon which the decision is based.

(iii) In any case in which the adjudicator decides in a class
member's favor, the following relief shall be provided to the
class members:

(A) USDA shall pay to the class member the amount of the
benefit wrongly denied, but only to the extent that funds that may
lawfully be used for that purpose are then available; and

(B) The injunctive relief made available pursuant to
11(c)-(d), below.

(iv) If the adjudicator determines that a class member's
claim is not supported by substantial evidence, the class member
shall receive no relief under this Consent Decree.

(v) The decision of the adjudicator shall be final, except
as provided by q 12(b) (iii), below. The parties hereby agree to
forever waive their right to seek review in any court or before
any tribunal of the decision of the adjudicator with respect to
any claim that is, or could have been decided by the adjudicator.

(c) The adjudicator's fees and expenses shall be paid by
USDA.

10. Track B — Arbitration

(a) Within 10 days of receiving the completed claim package

of a class member who has elected to proceed under Track B, the
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arbitrator shall notify the class member and defendant of the date
on which an evidentiary hearing on the class member's claim will
be held. The hearing shall be scheduled for a date that is not
less than 120 days, nor more than 150 days, from the date on which
the hearing notice is sent.

(b) At least 90 days prior to the hearing described in
subparagraph (a), above, USDA and the class member shall file with
the arbitrator and serve on each other a list of the witnesses
they intend to call at the hearing along with a statement
describing in detail the testimony that each witness is expected
to provide, and a copy of all exhibits that each side intends to
introduce at such hearing. The parties shall be required to
produce for a deposition, and for cross examination at the
arbitration hearing, any person they identify as a witness
pursuant to subparagraph (a), above.

(c) Each side shall be entitled to depose any person listed
as a witness by his opponent pursuant to subparagraph (b), above.

(d) Discovery shall be completed not later than 45 days
before the date of the hearing described in subparagraph (a),
above.

(e) Not 1less than 21 days prior to commencement of the
hearing described in subparagraph (a), above, each side shall (i)
notify the other of the names of those witnesses whom they intend
to cross-examine at the hearing; and (ii) file with the arbitrator
memoranda addressing the legal and factual issues presented by the

class member's claim.
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(f) The hearing shall be conducted in accordance with the
Federal Rules of Evidence. All direct testimony shall be
introduced in writing and shall be filed with the arbitrator and
served on the opposing side at least 30 days in advance of the
hearing. The hearing shall be limited in duration to eight hours,
with each side to have up to four hours within which to cross
examine his opponent's witnesses, and to present his legal
arguments.

(g) The arbitrator shall issue a written decision 30-60 days
after the date of the hearing. If the arbitrator determines that
the class member has demonstrated by a preponderance of the
evidence that he was the victim of racial discrimination and that
he suffered damages therefrom, the class member shall be provided
the following relief:

(i) actual damages as provided by ECOA, 15 U.S.C. § 1691e(a)
to be paid from the Judgment Fund;

(ii) USDA shall discharge all of the class member's
outstanding debt to the Farm Service Agency that was incurred
under, or affected by, the program(s) that were the subject of the
claim(s) resolved in the class member's favor by the arbitrator.
The discharge of such outstanding debt shall not adversely affect
the claimant's eligibility for future participation in any USDA
loan or loan servicing program;

(1ii) The injunctive relief made available pursuant to § 11,

below; and
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(iv) The immediate termination of any foreclosure proceedings
that have been initiated against any of the class member's real
property in connection with the ECOA claim(s) resolved in the
class member's favor by the arbitrator, and the return of any USDA
inventory property that was formerly owned by the class member but
which was foreclosed in connection with the ECOA claim(s) resolved
in the class member's favor by the arbitrator.

(h) If the arbitrator rules in the defendant's favor, the
class member shall receive no relief under this Consent Decree.

(i) The decision of the arbitrator shall be final, except as
provided by ¢ 12(b) (iii), below. The parties hereby agree to
forever waive their right to seek review in any court or before
any tribunal of the decision of the arbitrator with respect to any
claim that is, or could have been decided, by the arbitrator.

(k). The arbitrator's fees and expenses shall be paid by
USDA.

11. Class-Wide Injunctive ie

(a) USDA will provide each class member who prevails under
99 9(a) or 10 with priority consideration, on a one-time basis,
for the purchase, lease, or other acquisition of inventory
property to the extent permitted by law. A class member must
exercise his right to the relief provided in the preceding
sentence in writing and within 5 years of the date this order.

(b) USDA will provide each class member who prevails under
9 9(a) or 10 with priority consideration for one direct farm

ownership loan and one farm operating loan at any time up to five
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years after the date of this Order. A class member must notify
USDA in writing that he is exercising his right under this
agreement to priority consideration in order to receive such
consideration.

(c) Any application for a farm ownership or operating loan,
or for inventory property submitted within five years of the date
of this Consent Decree by any class member who prevails under 1 9
or 10, will be viewed in a light most favorable to the class
member, and the amount and terms of any loan will be the most
favorable permitted by law and USDA regulations. Nothing in the
preceding sentence shall be construed to affect in any way the
eligibility criteria for participation in any USDA loan program,
except that outstanding debt discharged pursuant to
9 9(a) (iii) (A) or 10(g) (ii), above, shall not adversely affect
the claimant's eligibility for future participation in any USDA
loan or loan servicing program.

(d) In conjunction with any application for a farm ownership
or operating loan or for inventory property submitted by a class
member who prevails under qq 9 or 10, above, USDA shall, at the
request of such class member provide the class member with
reasonable technical assistance and service, including the
assistance of qualified USDA employees who are acceptable to the
class member, in connection with the class member's preparation
and submission of any such application.

12. Monitor

20



Case 1:97-cv-01978-PLF Document 167 Filed 04/14/99 Page 21 of 29
USCA Case #19-5301  Document #1853865 Filed: 07/28/2020  Page 78 of 187

(a) From a list of three persons submitted to it jointly by
the parties, or, if after good faith negotiations they cannot
agree, two persons submitted by plaintiffs and two persons
submitted by defendant, the Court shall appoint an independent
Monitor who shall report directly to the Secretary of Agriculture.
The Monitor shall remain in existence for a period of 5 years and
shall not be removed except upon good cause. The Monitor's fees
and expenses shall be paid by USDA.

(b) The Monitor shall:

(i) Make periodic written reports (not less than every six
months) éo the 'Court, the Secretary, class counsel, and
defendant's counsel on the good faith implementation of this
‘Consent Decree;

(ii) Attempt to resolve any problems that any class member
may have with respect to any aspect of this Consent Decree;j

(iii) Direct the facilitator, adjudicator, or arbitrator to
reexamine a claim where the Monitor determines that a clear and
manifest error has occurred in the screening, adjudication, or
arbitration of the claim and has resulted or is likely to result
in a fundamental miscarriage of justice; and

(iv) Be available to class members and the public through a
toll-free telephone number in order to facilitate the lodging of
any consent decree complaints and to expedite their resolution.

(c) If the Monitor is unable within 30 days to resolve a
problem brought to his attention pursuant to subparagraph (ii),

above, he may file a report with the parties'’ counsel who may, 1in
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turn, seek enforcement of this Consent Decree pursuant to ¢ 13,
below.

13. Enforcement Procedures

Before seeking any order by the Court concerning the alleged
violation of any provision of this Consent Decree, the parties
must comply with the following procedures:

(a) The person seeking enforcement of a provision of this
Consent Decree shall serve on his opponent a written notice that
describes with particularity the term(s) of the Consent Decree
that are alleged to have been violated, the specific errors or
omissions upon which the alleged violation is based, and the
corrective action sought. The person alleging the violation shall
not inform the Court of his allegation at that time.

(b) The parties shall make their best efforts to resolve the
matter in dispute without the Court's involvement. If requested
to do so, the movant shall provide to his opponent any information
and materials available to the movant that support the violation
alleged in the notice.

(c) The person who served the notice of violation pursuant
to subparagraph (a), above, may not move for enforcement of this
Consent Decree until at least 45 days after the date on which he
served the notice.

14. Attorney's Fees

(a) Class counsel (for themselves and all Of-Counsel) shall
be entitled to reasonable attorney's fees and costs under ECOA, 15

U.S.C. § 1691e(d), and to reasonable attorney's fees, costs, and
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expenses under the APA, 28 U.S.C. § 2412(d) (as appropriate), that
are generated in connection with the filing of this action and the
implementation of this Consent Decree. Defendant reserves the
right to challenge any and all aspects of class counsel's
application for fees, costs, and/or expenses.

(b) Recognizing the fees, costs, and/or expenses already
incurred, and given the anticipated fees, costs, and/or expenses
to be incurred by class counsel in the implementation of this
Consent Decree, defendant will make a one-time payment to class
counsel of $1,000,000 as a credit toward class counsel's
application for attorney's fees, costs, and/or expenses. The
payment shall be made to class counsel and of counsel (payable to
Alexander J. Pires, Jr. and Phillip L. Fraas) within 20 days of
the date on which this Consent Decree is entered by the Court.
This one-time payment shall be credited against any ultimate award
or negotiated settlement of fees, costs, and expenses, and to the
extent any such ultimate award or settlement is less than this
one-time payment, class counsel shall refund to defendant the
entire amount by which this one-time payment exceeds the award or
settlement amount.

(c) The provision of attorney's fees, costs, and/or expenses
in this Consent Decree is by agreement of the parties and shall

not be cited a precedent in any other case.

15. Parties' Respective Responsibilities
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No party to this Consent Decree is responsible for the
performance, actions, or obligations of any other party to this
Consent Decree.

16. Fairne earin

(a) Upon the parties' execution of this Consent Decree, the
parties shall transmit the Decree to the Court for preliminary
approval; request that the Court schedule a fairness hearing on
the Consent Decree; and request that the Court, upon issuance of
an order granting preliminary approval of this Decree, issue an
order setting aside the dates currently scheduled for trial and
staying this litigation.

(b) Within 5 days of the execution of this Consent Decree by
class counsel and defendant's counsel, the Notice of Class
settlement provided for in ¢ 4, above, containing, inter alia, a
notice of the fairness hearing on this Consent Decree shall be
sent to all known, potential members of the class. The fairness
hearing will be held at 10:00 AM on March 2, 1999, in Courtroom 20
of the E. Barrett Pettyman United States Courthouse at 3rd St. and
Constitution Ave., N.W., Washington, D.C. Any objections to the
entry of this Consent Decree shall be filed not later than
February 15, 1999.

17. Final Judgment

If, after the fairness hearing, the Court approves this
Consent Decree as fair, reasonable, and adequate, a Final
Judgment, the entry of which shall be a condition precedent to any

obligation of any party under this Consent Decree, shall be
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entered dismissing with prejudice, pursuant to the terms of this
Consent Decree and Rule 41(a) (1) (ii) of the Federal Rules of Civil
Procedure, all claims in the litigation.

18. Relea

As provided by the ordinary standards governing the
preclusive effects of consent decrees entered in class actions,
all members of the class who do not opt out of this Consent Decree
pursuant to q 2(b), above, and their heirs, administrators,
successors, or assigns (together, the “Releasors”), hereby release
and forever discharge the defendant and his administrators or
successors, and any department, agency, or establishment of the
defendant, and any officers, employees, agents, or successors of
any such department, agency, or establishment (together, the
“Releasees”) from -- and are hereby themselves forever barred and
precluded from prosecuting -- any and all claims and/or causes of
action which have been asserted in the Seventh Amended Complaint,
or could have been asserted in that complaint at the time it was
filed, on behalf of this class, by reason of, or with respect to,
or in connection with, or which arise out of, any matters alleged
in the complaint which the Releasors, or any of them, have against
the Releasees, or any of them. It also is expressly understood
that any class-wide claims of race-based discrimination in USDA's
credit programs by members of the class defined in ¢ 2(a), above
are barred unless the operative facts giving rise thereto did not
occur prior to the entry of this Decree.

19. Defendant's Dutyv Consistent With Law and Regulations
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Nothing contained 'in this Consent Decree or in the Final
Judgment shall impose on the defendant any duty, obligation or
requirement, the performance of which would be inconsistent with
federal statutes or federal regulations in effect at the time of
such performance.

20. No Admission of Liability

Neither this Consent Decree nor any order approving this
Consent Decree is or shall be construed as an admission by the
defendant of the truth of any allegation or the validity of any
claim asserted in the complaint, or of the defendant's liability
therefor, nor as a concession or an admission of any fault or
omission of any act or failure to act, or of any statement,
written document, or report heretofore issued, filed or made by
the defendant, nor shall this Consent Decree nor any confidential
papers related hereto and created for settlement purposes only,
nor any of the terms of either, be offered or received as evidence
of discrimination in any civil, criminal, or administrative action
or proceeding, nor shall they be construed by anyone for any
purpose whatsoever as an admission or presumption of any
wrongdoing on the part of the defendant, nor as an admission by
any party to this Consent Decree that the consideration to be
given hereunder represents the relief which could be recovered
after trial. However, nothing herein shall be construed to
preclude the use of this Consent Decree in order to effectuate the

consummation, enforcement, or modification of its terms.
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21. No Effect if Default

Subject to the terms of q 17, above, and following entry by
the Court of Final Judgment, no default by any person or party to
this Consent Decree in the performance of any of the covenants or
obligations under this Consent Decree, or any judgment or order
entered in connection therewith, shall affect the dismissal of the
complaint, the preclusion of prosecution of actions, the discharge
and release of the defendant, or the judgment entered approving
these provisions. Nothing in the preceding sentence shall be
construed to affect the Court's jurisdiction to enforce the
Consent Decree on a motion for contempt filed in accordance with
qQ 13.

22. ct onsent Decree

This Consent Decree shall not become binding if it fails to
be approved by the Court or if for any reason it 1is rendered
ineffective in any judicial proceeding before initially taking
effect. Should it fail to become binding, this Consent Decree
shall become null and void and shall have no further force and
effect, except for the obligations of the parties under this
paragraph. Further, in that event: this Consent Decree; all
negotiations in connection herewith; all internal, private
discussions among the Department of Justice and/or USDA conducted
in furtherance of the settlement process to determine the
advisability of approving this Consent Decree; and all statements
made by the parties at, or submitted to the Court during, the

fairness hearing shall be without prejudice to any person or party
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to this Consent Decree, and shall not be deemed or construed to be
an admission by any party to this Consent Decree of any fact,
matter, or proposition.

23. Entire Terms of Agreement

The terms of this Consent Decree constitute the entire
agreement of the parties, and no statement, remark, agreement, or
understanding, oral or written, which is not contained herein,
shall be recognized or enforced.

24, uthori f Class Counse

Class counsel who are signatories hereto hereby represent,
warrant, and guarantee that such counsel are duly authorized to
execute this Consent Decree on behalf of the plaintiffs, the
members of the plaintiff class, and all Of-Counsel for the

plaintiffs.
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25. Du t efen ecree
The parties to this Consent Decree shall employ their best
efforts to defend this Consent Decree against any challenges to

this Consent cree, in any forum.

Consented to:

DAVID W. OGDEN

DER J. PIRES, Jr. Acting Assistant Attorney
General
Conlon, Frantz, Phelan, Pires
& Leavy PHILIP D. BARTZ
1818 N. St., N.W. Deputy Assistant Attorney
Washington, D 20036 General

) 331-7(

DENNIS G. LINDER
ﬁ? Ccivil Division
X ( {%ﬁg:
ke 5 N AL

PHIDTIP L. FRAASN 7 /

nttle, Taylor & Herpn S/NAT

1025 Thomas Jefferson St., N.W. MICHAEL SITCOV "~

Washington, D.C. 20007 CAROLINE LEWIS WOLVERTON

(202) 342-1300 DANIEL E. BENSING
CARLOTTA WELLS

O0f Counsel: Department of Justice

J.L. Chestnut Civil Division

Othello Cross 901 E Street, N.W.

T. Roe Frazer Washington, D.C. 20004

Gerald R. Lear (202)514-1944

Hubbard I Sanders, IV
Willie Smith

SO ORDERED.

(Los. Z55
PAUL L. FRIEDMAN
United States District Judge

DATE: "//l“//ﬁﬁ

29



USCA Case #19-5301  Document #1853865 Filed: 07/28/2020  Page 87 of 187

Ex. C
Memorandum Opinion by the Honorable Paul L. Friedman,
Timothy Pigford, et. al. v. Dan Glickman, Secretary,
United States Department of Agriculture, No. 97-1978 (D.D.C),
April 14, 1999
(ECF No. 166/archived)
Available on the Office of the Monitot’s website,
https://media.dcd.uscourts.gov/ pigfordmonitor/
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TIMOTHY PIGFORD, et al.,
Paintiffs,
V. Civil Action No. 97-1978 (PLF)

DAN GLICKMAN, Secretary,
United States Department of Agriculture,

Defendant.

CECIL BREWINGTON, et al.,
Paintiffs,
V. Civil Action No. 98-1693 (PLF)

DAN GLICKMAN, Secretary,
United States Department of Agriculture,

Defendant.
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OPINION
Forty acres and amule. Asthe Civil War drew to a close, the United States
government created the Freedmen’s Bureau to provide assistance to former slaves. The
government promised to sell or lease to farmers parcels of unoccupied land and land that had been
confiscated by the Union during the war, and it promised the loan of afederal government mule to
plow that land. Some African Americans took advantage of these programs and either bought or
leased parcels of land. During Reconstruction, however, President Andrew Johnson vetoed a bill

to enlarge the powers and activities of the Freedmen’s Bureau, and he reversed many of the
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policies of the Bureau. Much of the promised land that had been leased to African American
farmers was taken away and returned to Confederate loyalists. For most African Americans, the
promise of forty acres and a mule was never kept. Despite the government’ s failure to live up to
its promise, African American farmers persevered. By 1910, they had acquired approximately 16
million acres of farmland. By 1920, there were 925,000 African American farmsin the United
States.

On May 15, 1862, as Congress was debating the issue of providing land for freed
former daves, the United States Department of Agriculture was created. The statute creating the
Department charged it with acquiring and preserving “al information concerning agriculture” and
collecting “new and valuable seeds and plants; to test, by cultivation, the value of such of them as
may require such tests; to propagate such as may be worthy of propagation, and to distribute
them among agriculturists.” An Act to establish a Department of Agriculture, ch. 71, 12 Stat.
387 (1862). In 1889, the Department of Agriculture achieved full cabinet department status.
Today, it has an annual budget of $67.5 billion and administers farm loans and guarantees worth
$2.8 hillion.

As the Department of Agriculture has grown, the number of African American
farmers has declined dramatically. Today, there are fewer than 18,000 African American farmsin
the United States, and African American farmers now own less then 3 million acres of land. The
United States Department of Agriculture and the county commissioners to whom it has delegated
so much power bear much of the responsibility for this dramatic decline. The Department itself
has recognized that there has always been a disconnect between what President Lincoln

envisioned as “the peopl€e’ s department,” serving all of the people, and the widespread belief that
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the Department is “the last plantation,” a department “perceived as playing a key role in what
some see as a conspiracy to force minority and disadvantaged farmers off their land through
discriminatory loan practices.” See PIs Motion for Class Certification, Exh. B, Civil Rights at the
United States Department of Agriculture: A Report by the Civil Rights Action Team (Feb. 1997)
(“CRAT Report”) at 2.

For decades, despite its promise that “no person in the United States shall, on the
ground of race, color, or nationa origin, be excluded from participation in, be denied the benefits
of, or be otherwise subjected to discrimination under any program or activity of an applicant or
recipient receiving Federal financial assistance from the Department of Agriculture,” 7 C.F.R.

§ 15.1, the Department of Agriculture and the county commissioners discriminated against
African American farmers when they denied, delayed or otherwise frustrated the applications of
those farmers for farm loans and other credit and benefit programs. Further compounding the
problem, in 1983 the Department of Agriculture disbanded its Office of Civil Rights and stopped
responding to claims of discrimination. These events were the culmination of a string of broken
promises that had been made to African American farmers for well over a century.

It isdifficult to resist the impulse to try to undo all the broken promises and years
of discrimination that have led to the precipitous decline in the number of African American
farmersin the United States. The Court has before it a proposed settlement of a class action
lawsuit that will not undo al that has been done. Despite that fact, however, the Court finds that
the settlement is afair resolution of the claims brought in this case and a good first step towards

assuring that the kind of discrimination that has been visited on African American farmers since
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Reconstruction will not continue into the next century. The Court therefore will approve the

settlement.

|. BACKGROUND OF THE CASE

The plaintiffs in this case allege (1) that the United States Department of
Agriculture (*USDA”) willfully discriminated against them and other similarly situated African
American farmers on the basis of their race when it denied their applications for credit and/or
benefit programs or delayed processing their applications, and (2) that when plaintiffs filed
complaints of discrimination with the USDA, the USDA failed properly to investigate and resolve
those complaints. See Seventh Amended Complaint at 4-5. Plaintiffs allege that defendant’s
actions violated a number of statutes and the Constitution, but both sides agree that this case
essentially is brought under the Equal Credit Opportunity Act, 15 U.S.C. § 1691 (“"ECOA”). See
Transcript of Hearing of March 2, 1999, at 19.

The Court certified this case as a class action on October 9, 1998, and
preliminarily approved a Consent Decree on January 5, 1999. After a hearing held on March 2,

1999, the parties made some revisions to the proposed Consent Decree and filed arevised

! Most of the class members are complaining about racial discrimination in the

USDA'’s credit programs. ECOA provides the statutory basis for claims of discrimination in
credit transactions. See 15 U.S.C. 8§ 1691. A small number of class members, approximately 5%
of the class, complain about the USDA’s administration of its benefit programs, especialy its
disaster relief programs. See Seventh Amended Complaint at § 76. The benefit programs are not
subject to ECOA, and the claims against the USDA for alleged acts of discrimination in these
programs are brought under the Administrative Procedure Act, 5 U.S.C. 8 706. The differences
between the two types of claimslead to dight variations in the burdens of proof and the relief
provided.
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proposed Consent Decree with the Court on March 19, 1999. The Court now concludes that the

revised proposed Consent Decree is fair, adequate and reasonable.

A. Factual Background

Farming is a hard way to make aliving. Small farmers operate at the whim of
conditions completely beyond their control; weather conditions from year to year and marketable
prices of cropsto alarge extent determine whether an individual farmer will make a profit, barely
break even or lose money. Asaresult, many farmers depend heavily on the credit and benefit
programs of the United States Department of Agriculture to take them from one year to the next.?
For instance, if an early freeze kills three-quarters of afarmer’s crop one year, he may not have
sufficient resources to buy seedsto plant in the following season. Or if afarmer needsto
modernize his operations and buy a new grain harvester in order to make his operations profitable,
he often cannot afford to buy the harvester without an extension of credit. Because of the
seasona nature of farming, it aso is of utmost importance that credit and benefit applications be
processed quickly or the farmer may lose al or most of his anticipated income for an entire year.
It does afarmer no good to receive aloan to buy seeds after the planting season has passed.

The USDA' s credit and benefit programs are federally funded programs, but the
decisions to approve or deny applications for credit or benefits are made locally at the county
level. Invirtualy every farming community, local farmers and ranchers elect three to five member

county committees. The county committee is responsible for approving or denying farm credit

2 The technical differences among USDA'’s various credit and non-credit programs

are set forth in detail in a previous Opinion of this Court. See Pigford v. Glickman, 182 F.R.D.
341, 342-44 (D.D.C. 1998).
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and benefit applications, as well as for appointing a county executive who is supposed to provide
farmers with help in completing their credit and benefit applications. The county executive also
makes recommendations to the county committee regarding which applications should be
approved. The salaries of the county committee members and the county executives are paid
from federal funds, but they are not considered federal government employees. Similarly, while
federa money is used to fund the credit and benefit programs, the elected county officials, not
federa officials, make the decision as to who gets the federal money and who does not.

The county committees do not represent the racia diversity of the communities
they serve. In 1996, in the Southeast Region, the region in the United States with the most
African American farmers, just barely over 1% of the county commissioners were African
American (28 out of atotal of 2469). See CRAT Report at 19. In the Southwest region, only
0.3% of the county commissioners were African American. In two of the remaining three regions,
there was not a single African American county commissioner. Nationwide, only 37 county
commissioners were African American out of atotal of 8147 commissioners -- approximately
0.45%. Id.

Throughout the country, African American farmers complain that county
commissioners have discriminated against them for decades, denying their applications, delaying
the processing of their applications or approving them for insufficient amounts or with restrictive
conditions. In several southeastern states, for instance, it took three times as long on average to
process the application of an African American farmer asit did to process the application of a
white farmer. CRAT Report at 21. Mr. Alvin E. Steppes is an African American farmer from

Lee County, Arkansas. In 1986, Mr. Steppes applied to the Farmers Home Administration
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(“FmHA") for an operating loan. Mr. Steppes fully complied with the application requirements,
but his application was denied. Asaresult, Mr. Steppes had insufficient resources to plant crops,
he could not buy fertilizer and crop treatment for the crops he did plant, and he ended up losing
hisfarm. See Seventh Amended Complaint at 9 14.

Mr. Calvin Brown from Brunswick County, Virginia applied in January 1984 for
an operating loan for that planting season. When he inquired later that month about the status of
his loan application, a FmMHA county supervisor told him that the application was being processed.
The next month, the same FmHA county supervisor told him that there was no record of his
application ever having been filed and that Mr. Brown had to reapply. By the time Mr. Brown
finally received hisloan in May or June 1984, the planting season was over, and the loan was
virtually uselessto him. In addition, the funds were placed in a* supervised” bank account, which
required him to obtain the signature of a county supervisor before withdrawing any funds, a
requirement frequently required of African American farmers but not routinely imposed on white
farmers. See Seventh Amended Complaint at 1 11.

In 1994, the entire county of Greene County, Alabama where Mr. George Hall
farmed was declared eligible for disaster payments on 1994 crop losses. Every single application
for disaster payments was approved by the Greene County Committee except Mr. Hall’s
application for four of hiscrops. See Seventh Amended Complaint at 5. Mr. James Beverly of
Nottaway County, Virginiawas a successful small farmer before going to FmHA. To build on his
success, in 1981 he began working with his FmHA office to develop a farm plan to expand and
modernize his swine herd operations. The plan called for loans to purchase breeding stock and

equipment as well as farrowing houses that were necessary for the breeding operations. FmHA
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approved hisloans to buy breeding stock and equipment, and he was told that the loan for
farrowing houses would be approved. After he aready had bought the livestock and the
equipment, his application for aloan to build the farrowing houses was denied. The livestock and
equipment were useless to him without the farrowing houses. Mr. Beverly ended up having to
sell his property to settle his debt to the FmMHA. Seeid. at 12.

The denial of credit and benefits has had a devastating impact on African American
farmers. According to the Census of Agriculture, the number of African American farmers has
declined from 925,000 in 1920 to approximately 18,000 in 1992. CRAT Report at 14. The farms
of many African American farmers were foreclosed upon, and they were forced out of farming.
Those who managed to stay in farming often were subject to humiliation and degradation at the
hands of the county commissioners and were forced to stand by powerless, as white farmers
received preferential treatment. Asone of plaintiffs lawyers, Mr. J.L. Chestnut, aptly put it,
African American farmers “learned the hard way that though the rules and the law may be
colorblind, people are not.” Transcript of Hearing of March 2, 1999, at 173.

Any farmer who believed that his application to those programs was denied on the
basis of hisrace or for other discriminatory reasons theoretically had open to him a process for
filing a civil rights complaint either with the Secretary of Agriculture or with the Office of Civil
Rights Enforcement and Adjudication (“OCREA”) at USDA. USDA regulations set forth a
detailed process by which these complaints were supposed to be investigated and conciliated, and
ultimately a farmer who was unhappy with the outcome was entitled to sue in federal court under

ECOA. SeePigfordv. Glickman, 182 F.R.D. 341, 342-44 (D.D.C. 1998). All the evidence

developed by the USDA and presented to the Court indicates, however, that this system was



USCA Case #19-5301  Document #1853865 Filed: 07/28/2020  Page 96 of 187

functionally nonexistent for well over adecade. In 1983, OCREA essentially was dismantled and
complaints that were filed were never processed, investigated or forwarded to the appropriate
agencies for conciliation. Asaresult, farmers who filed complaints of discrimination never
received aresponsg, or if they did receive aresponse it was a cursory denia of relief. In some
cases, OCREA staff simply threw discrimination complaints in the trash without ever responding
to or investigating them. In other cases, even if there was afinding of discrimination, the farmer
never received any relief.

In December of 1996, Secretary of Agriculture Dan Glickman appointed a Civil
Rights Action Team (“CRAT") to “take a hard look at the issues and make strong
recommendations for change.” See CRAT Report at 3. In February of 1997, CRAT concluded
that “[m]inority farmers have lost significant amounts of land and potential farm income as a result
of discrimination by FSA [Farm Services Agency] programs and the programs of its predecessor
agencies, ASCS [Agricultura Stabilization and Conservation Service] and FmHA [Farmers Home
Administration]. . . . The process for resolving complaints has failed. Minority and limited-
resource customers believe USDA has not acted in good faith on the complaints. Appeals are too
often delayed and for too long. Favorable decisions are too often reversed.” Id. at 30-31.

Also in February of 1997, the Office of the Inspector General of the USDA issued
areport to Secretary Glickman stating that the USDA had a backlog of complaints of
discrimination that had never been processed, investigated or resolved. See PIs Motion for Class
Certification, Exh. A (Evaluation Report for the Secretary on Civil Rights Issues). The Report
found that immediate action was needed to clear the backlog of complaints, that the “program

discrimination complaint process at [the Farm Services Agency] lacks integrity, direction, and
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accountability,” id. at 6, and that “[s]taffing problems, obsolete procedures, and little direction
from management have resulted in a climate of disorder within the civil rights staff at FSA.” 1d. at
1.

The acknowledgment by the USDA that the discrimination complaints had never
been processed, however, came too late for many African American farmers. ECOA has atwo
year statute of limitations. See 15 U.S.C. § 1691¢(f). If the underlying discrimination alleged by
the farmer had taken place more than two years prior to the filing of an action in federal court, the
government would raise a statute of limitations defense to bar the farmer’s claims. For instance,
some class members in this case had filed their complaints of discrimination with the USDA in
1983 for acts of discrimination that allegedly occurred in 1982 or 1983. If the farmer waited for
the USDA to respond to his discrimination complaint and did not file an action in court until he
discovered in 1997 that the USDA had stopped responding to discrimination complaints, the
government would argue that any claim under ECOA was barred by the statute of limitations.

In 1998, Congress provided relief to plaintiffs with respect to the statute of
limitations problem by passing legidation that tolls the statute of limitations for all those who filed
discrimination complaints with the Department of Agriculture before July 1, 1997, and who allege
discrimination at any time during the period beginning on January 1, 1981 and ending on or before
December 31, 1996. See Agricultural, Rura Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681

(codified at 7 U.S.C. § 2297, Notes).

B. Procedural Background

10
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From the beginning, this case has been a contentious and hard fought battle on
both sides. The origina complaint in this action was filed on August 28, 1997, by three African
American farmers representing a putative class of 641 African American farmers. At an initia
status conference on October 30, 1997, plaintiffs requested that the case be referred to Magistrate
Judge Alan Kay for the purpose of discussing settlement. The government opposed that request.
The Court refused to require the government to engage in settlement negotiations if it was not
prepared to do so in good faith and with an open mind, but it made clear that the case would
move quickly.

From plaintiffs perspective, the most important pieces of evidence necessary to
ensure speedy resolution of the case were the files of the individual farmers that were held by the
government. The Court ordered both sides to comply with their obligations under Rule 26(a)(1)
of the Federal Rules of Civil Procedure by November 14, 1997, and it ordered the government to
provide plaintiffs with any filesin its possession on any farmer who was part of the putative class.
See Order of November 4, 1997. The government complied with the Court’ s discovery ruling,
and since then has continued to provide class counsel with the files of putative class members that
it has. See Def’s November 17, 1997, Report to the Court.

In the meantime, a number of mations to intervene were filed on behalf of putative
class members represented by other attorneys. The two attorneys who originally had filed the
Pigford action, Mr. Alexander Pires and Mr. Philip Fraas, stated in open court that any attorney
was welcome to serve as of counsel in the case, on the condition that he or she would agree that
(1) any compensation would be provided only under the attorneys' fees provisions of ECOA, 15

U.S.C. § 1691¢(d), or other statutory fee-shifting provisions, and (2) he or she would neither

11
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collect any fees from individua farmers nor enter into a contingent fee arrangement by which the
attorney would take a percentage of the farmer’s settlement or award. Class counsdl aso
represented that any putative class member on whose behalf a motion to intervene was filed
would be added as a named plaintiff in an amended complaint.

The motions to intervene subsequently were withdrawn, and a number of lawyers
entered appearances as of counsdl for plaintiffs. The resulting team of lawyersin the case
represents an extraordinary range of experience, specialties and geography: Mr. Pires and Mr.
Fraas, both of Washington D.C., have represented farmers in cases against the Department of
Agriculture for many years;, Mr. J.L. Chestnut from Selma, Alabama, Mr. Othello Cross from Pine
Bluff, Arkansas, and Mr. Dennis Sweet, from Jackson, Mississippi, al are experienced civil rights
lawyers, Mr. T. Roe Frazer from Jackson, Mississippi, and Mr. Gerard Lear of Arlington, Virginia
both are complex litigation and class action specialists. In addition, Mr. Hubbard Saunders, 1V,
an attorney from Jackson, Mississippi with nearly twenty-five years of experience, and Mr. Willie
Smith from Fresno, California have worked on the case.

By mid-November of 1997, the government had rethought its original position
with respect to mediation and agreed to explore the option of settlement. The parties quickly
agreed upon a mediator, Mr. Michael Lewis, but an agreement on the details of the mediation
process required a number of status hearings and conference calls. Finally, in late December the
parties agreed to stay the case for a period of six months during which time they would pursue
mediation. The parties agreed to “commence” settlement discussions on a case-by-case basis but
left open the possibility of discussing a global resolution of the case. See Order of December 24,

1997.

12
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At a status conference just over two months later, however, there appeared to be a
fundamental disagreement about the process of mediation: plaintiffs wanted to negotiate a
settlement structure that would address the claims of al putative class members while the
government continued to want to mediate claims on a case-by-case basis. Plaintiffs counsdl, in
particular Mr. J.L. Chestnut, argued that the stay had to be lifted, legal issues briefed and decided,
and a prompt and firm trial date set. If mediation continued on a case-by-case basis, Mr. Chestnut
argued, “Well, Your Honor can look at my gray hair; | won't live that long. Many of my clients
won't live that long. . . . Please, please give my people atria date. It took us, Judge, 15 long
miserable years to get here and now they want to go case by case. That will be another 15 years
of injustice. The only way you can stop it, Y our Honor, is a straightforward statement to the
government: Settleit or try it.” Transcript of Hearing of March 5, 1998, at 37-39.

The Court lifted the stay so that the parties could brief plaintiffs motion for class
certification and plaintiffs motion for partial summary judgment on the issue of the statute of
limitations. See Order of March 6, 1998. The Court also set atrial date of February 1, 1999. Id.
Upon the representations of the parties that they wanted to continue trying to mediate the case
with Mr. Lewis, the Court also extended the time for mediation. See Order of April 6, 1998.

In the meantime, plaintiffs had filed a second putative class action, Brewington v.
Glickman, Civil Action No. 98-1693. The putative class in Brewington included those who had
filed their discrimination complaints with the USDA after February 21, 1997, the cutoff date for
the putative Pigford class, but before July 7, 1998, the filing date of Brewington. With the
exception of the date of filing of discrimination complaints, the allegations of the Brewington

complaint mirrored those of the Pigford complaint.

13
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On October 9, 1998, the Court granted the motion for class certification in
Pigford. The Court also ordered the parties jointly to file a draft notice to class members by
October 30, 1998. At a status hearing on October 13, 1998, plaintiffs informed the Court that
Congress had passed a bill that would toll the statute of limitations for African American farmers
who had filed complaints of discrimination with the USDA and that they would be withdrawing
their motion for partial summary judgment on the statute of limitations issue as soon as the
President signed the bill into law because that motion then would be unnecessary. On October
21, 1998, President Clinton signed into law the bill tolling the statute of limitations that had been
enacted by Congress. See Agricultural, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681
(codified at 7 U.S.C. § 2297, Notes). The waiver of the statute of limitations provides that “a
civil action to obtain relief with respect to the discrimination aleged in an eligible complaint, if
commenced not later than 2 years after the enactment of this Act, shall not be barred by any
statute of limitations.” An “eligible complaint” is defined, in relevant part, as “a nonemployment
related complaint that was filed with the Department of Agriculture before July 1, 1997 and
alleges discrimination at any time during the period beginning on January 1, 1981 and ending
December 31, 1996” in violation of ECOA or “in the administration of a commodity program or a
disaster assistance program.” Seeid.

Faced with a February 1, 1999, trial date, the parties continued their efforts at
mediation with the help of Mr. Lewis. At some point after the March 5, 1998 status hearing, the
focus of negotiations shifted from case-by-case analysis to structuring a global resolution of the

clamsof al class members. By December 1998, the parties had informed the Court that they

14
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were very close to agreeing upon a global settlement of plaintiffs claimsin both Pigford and
Brewington. Finaly, on January 5, 1999, the parties filed with the Court (1) amotion to
consolidate the two cases, (2) a motion to ater the definition of the class certified in Pigford to
include members of the Brewington action and to certify the class pursuant to Rule 23(b)(3) of
the Federal Rules of Civil Procedure, (3) a motion for preliminary approval of a proposed
Consent Decree, and (4) anotice to class members. The Court consolidated the two cases,
preliminarily approved the Consent Decree, approved the notice to class members, notified class
members of their right to file written objections by February 15, 1999, and scheduled a fairness
hearing for March 2, 1999.

Within ten days after the preliminary approval of the Consent Decree, the
facilitator mailed a copy of the Notice of Class Certification and Proposed Class Settlement to all
then-known members of the class.® The facilitator also arranged a print notification program with
one-quarter page advertisementsin 26 genera circulation newspapers for January 21, 1999, and
in 100 African-American newspapers between January 13, 1999 and January 27, 1999. See Def’s
Memorandum in Support of Consent Decree (Declaration of Jeanne C. Finegan). The facilitator
also arranged to have a full page advertisement announcing the preliminary approval of the
Consent Decree and the time and place of the fairness hearing placed in the editions of TV Guide

that were distributed in an 18-state region, and a half page advertisement in the national edition of

3 The “facilitator” is the Poorman-Douglas Corporation. See Consent Decree at

1 1(1). Among other responsibilities, the facilitator is required to mail copies of the Notice of
Class Certification and Proposed Class Settlement to all known class members within ten days of
the Court’s preliminary approval of the proposed Consent Decree and to undertake an advertising
campaign notifying potential class members of the class certification and proposed class
settlement. Seeid. at 11 3, 4.
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Jet Magazine. Seeid. In addition, the facilitator aired 44 commercias announcing the
preliminary approval of the Consent Decree and the time and place of the fairness hearing on the
Black Entertainment Network and aired 18 similar commercials on the Cable News Network over
the course of atwo-week period. The facilitator estimates that on average, the print and
television notice campaign “reached 87 percent of African-American farm operators, managers or
othersin farm-related industries, an average frequency of 2.4 times.” 1d. at 6. Asof February 19,
1999, the facilitator had received 15,132 telephone calls as aresult of its notification campaign.
Id. at 7.

The USDA exerted efforts to obtain the assistance of community based
organizations, including those organizations that focus on African American and/or agricultural
issues, in communicating to class members and potentia class members the fact that the Court
had preliminarily approved the Consent Decree and the time and place of the fairness hearing.
Def’s Memorandum in Support of Consent Decree (Declaration of David H. Harris). USDA
officials also were notified that, to the extent possible, they had an obligation to communicate to
class members information about the Consent Decree and the fairness hearing. The Court posted
acopy of the proposed Consent Decree and the Notice of Class Certification on the Internet
Website of the United States District Court for the District of Columbia. Finally, class counsel
held meetings in counties throughout the country, particularly in the South, to notify farmers of
the settlement, the process for filing a clam package and the time, place and purpose of the
fairness hearing.

The Court timely received approximately eighteen written objections from

organizations or individuals. See Order of February 25, 1999. The Court aso received a number
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of letters after the February 15, 1999 deadline which it aso has considered. With the exception of
one objection filed after the hearing, see Order of March 11, 1999, the Court has considered all
letters and filings received before and since the hearing that have expressed objectionsto or
comments on the proposed Consent Decree. Class counsel and counsel for the government also
filed memoranda in support of the proposed Consent Decree and supplemental responses to the
objections raised.

The Court conducted a fairness hearing on March 2, 1999, which lasted an entire
day. The Court alocated time for al objectors who previoudy had filed written objections to the
Consent Decree and aso allocated time at the end of the day for others who wished to express
their views. See Order of February 25, 1999. The Court provided time for class counsel and
counsel for the government to explain the proposed Consent Decree and to discuss their view of
itsfairness. The Court heard from representatives of eight organizations that had filed written
objections, six individuals who had filed written objections and ten individuals who had not filed
written objections. The Court also heard from class counsel, counsel for the government and the
mediator.

After the hearing, the Court sent aletter to the parties summarizing some of the
objections that had been raised at the hearing and suggesting changes to the proposed Consent
Decree that might alleviate some of the concernsraised. The Court indicated that it would not
issue afina ruling on the fairness of the proposed Consent Decree until March 19, 1999, in the
event that the parties wanted to file a revised proposed Consent Decree addressing the concerns
raised at the hearing and by the Court. By letter of March 19, 1999, the parties transmitted to the

Court arevised proposed Consent Decree which includes those changes or clarifications that the
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parties believed they could make to the proposed Consent Decree without fundamentally altering
the framework and basis for their agreement. The Court posted the revised Consent Decree to
the Court’ s Internet Website and issued an order granting any objector leave to file any comments
with respect to the revisions to the proposed Consent Decree by March 29, 1999. The revised
proposed Consent Decree now is before the Court to determine whether it isfair, reasonable and

adequate.

I1. CLASS CERTIFICATION
The Court originally certified a class pursuant to Rule 23(b)(2) of the Federal
Rules of Civil Procedure for purposes of determining liability. The class was defined as

All African-American farmers who (1) farmed between
January 1, 1983, and February 21, 1997; and (2) applied,
during that time period, for participation in afederal farm
program with USDA, and as adirect result of a
determination by USDA in response to said application,
believed that they were discriminated against on the basis of
race, and filed awritten discrimination complaint with
USDA in that time period.

Pigford v. Glickman, 182 F.R.D. at 352. Plaintiffs had asserted that the class could be certified

under either Rule 23(b)(2) or Rule 23(b)(3) of the Federal Rules of Civil Procedure, but the Court
found that it was most appropriate for purposes of determining liability to certify a class under
Rule 23(b)(2), governing class actions seeking primarily injunctive or declaratory relief. At the
time, the Court also noted that “[i]f liability is found and the case reaches the remedy stage, the
Court will have to determine the most appropriate mechanism for determining remedy. Itis
possible that at that point it would be appropriate to certify a class pursuant to Rule 23(b)(3). . .

" 1d. at 351 (citing Eubanks v. Billington, 110 F.3d 87, 96 (D.C. Cir. 1997) (in class action
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seeking both injunctive and monetary relief, court may adopt “hybrid” approach and certify (b)(2)
classfor former and (b)(3) class for latter)).
By Order of January 5, 1999, upon motion of the parties, the Court vacated the
Order certifying the class and certified a new class pursuant to Rule 23(b)(3) of the Federal Rules
of Civil Procedure. The newly certified classis defined as:
All African American farmers who (1) farmed, or attempted
to farm, between January 1, 1981 and December 31, 1996;
(2) applied to the United States Department of Agriculture
(USDA) during that time period for participation in a
federa farm credit or benefit program and who believed that
they were discriminated against on the basis of race in
USDA's response to that application; and (3) filed a
discrimination complaint on or before July 1, 1997,
regarding USDA's treatment of such farm credit or benefit
application.

Order of January 5, 1999.

There are three changes to the substantive definition of the class. The first change
relates to the time frame within which a class member is required to have filed his or her
discrimination complaint with the USDA. Under the origina class definition, a class member was
required to have filed his complaint with the USDA before February 21, 1997. The putative class
in Brewington included those who had filed their complaints of discrimination with the USDA
between February 21, 1997, the cutoff date in Pigford, and July 7, 1998, the date of filing of the
Brewington action.

The definition of the class certified by Order of January 5, 1999, modifies the class

definition so that the filing date is consistent with the recently-enacted legidation tolling the

statute of limitations. See Agricultural, Rural Development, Food and Drug Administration, and
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Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681
(codified at 7 U.S.C. § 2297, Notes). The legidation specifiesthat in order to toll the statute of
limitations, afarmer must have filed his complaint of discrimination with the USDA before July 1,
1997, and the new class definition includes the same cut-off date. The resulting class has a
broader definition than the original Pigford class but a dightly narrower definition than the
proposed class definition in Brewington. The members of the proposed Brewington class who are
not a part of the newly certified class -- that is, those who filed discrimination complaints after
July 1, 1997 -- are on adifferent legal footing because the statute of limitations has not been
tolled for them and resolution of their claims therefore is not appropriate in this action.

The second change also involves timing issues. The original class definition
specified that class members must have farmed between January 1, 1983, and February 21, 1997,
and applied for a credit or benefit program during that same time period. The definition of the
class certified by Order of January 5, 1999, requires class members to have farmed or attempted
to farm between January 1, 1981, and December 31, 1996, and to have applied for a credit or
benefit program during that time period. As with the changed discrimination complaint filing
dates, this change in class definition is consistent with the recently-enacted legidation tolling the
statute of limitations. See Agricultural, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681
(codified at 7 U.S.C. § 2297, Notes).

The third change relates to the way in which a class member’s complaint of
discrimination was transmitted to the USDA. Under the origina class definition, a class member

must have filed a“written” complaint of discrimination with the USDA. The revised class
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definition provides that the class member must have “filed a discrimination complaint,” and under
the terms of the proposed Consent Decree, class members who have participated in “listening
sessions’ or have complained to members of Congress in certain case are deemed to have “filed” a
discrimination complaint. See Consent Decree at 1 1(h). None of the substantive changes to the
class definition in any way affects the Court’ s analysis or conclusion that the case properly is

certified as aclass action. See Pigford v. Glickman, 182 F.R.D. at 344-45.

The primary difference between the class certified by the Court on October 9,
1998 and the class certified by the Court on January 5, 1999, is more procedura than substantive:
the former was certified pursuant to Rule 23(b)(2) of the Federal Rules of Civil Procedure for
purposes of determining whether the USDA is liable to class members and the latter was certified
for all purposes pursuant to Rule 23(b)(3).* Rule 23 provides that all class membersin aRule
23(b)(3) class action are entitled to notice and an opportunity to exclude themselves from -- or
“opt out” of -- the class and pursue individual remedies. See Rule 23(¢)(2), Fed. R. Civ. P. The
Rule contains no explicit opt-out provision with respect to a class certified pursuant to Rule
23(b)(1) or Rule 23(b)(2), athough a court may have discretion to permit class members to opt

out of the classin (b)(1) and (b)(2) actions. See Eubanksv. Billington, 110 F.3d at 92-95. The

4 An action may appropriately be certified pursuant to Rule 23(b)(2) of the Federal
Rules of Civil Procedure if “the party opposing the class has acted or refused to act on grounds
generaly applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as awhole.”

An action may appropriately be certified pursuant to Rule 23(b)(3) of the Federal
Rules of Civil Procedure if the Court finds that “the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members, and that
aclass action is superior to other available methods for the fair and efficient adjudication of the
controversy.”
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parties in this case agreed that it was more appropriate -- and fairer to members of the class -- to
ask the Court to certify the class under Rule 23(b)(3) for all purposes, particularly since the
proposed settlement involves primarily monetary relief. Seeid. at 95. The decision to certify the
class pursuant to Rule 23(b)(3) was made largely in order to allow class members to opt out of
the classif they wanted to pursue their remedies individually either before the USDA or by
separate court action.

The Court aready has determined that a class exists and that the class meets the

four criteria of Rule 23(a) of the Federal Rules of Civil Procedure. See Pigford v. Glickman, 182

F.R.D. at 346-50. Because the Court has certified the class under Rule 23(b)(3) of the Federal
Rules of Civil Procedure, it also must ensure that the separate and additional requirements of

(b)(3) are satisfied before approving the proposed settlement. See Amchem Products, Inc. v.

Windsor, 521 U.S. 591, 622 (1997) (court’s fairness analysis for settlement purposes under Rule
23(e) cannot substitute for determination whether classis appropriately certified in the first place);

Thomasv. Albright, 139 F.3d 227, 234 (D.C. Cir.) (requirements of predominance and

superiority in subsection (b)(3) are additional to requirements of subsection (a) which apply to al
class actions), cert. denied, 119 S.Ct. 576 (1998).

Rule 23(b)(3) requires the Court to find (1) that questions of law or fact common
to members of the class predominate over questions affecting only individual members, and (2)
that a class action is “superior to other available methods for the fair and efficient adjudication of
the controversy.” Rule 23(b)(3), Fed. R. Civ. P. It isdesigned to cover casesin which aclass
action would promote “‘ uniformity of decision asto persons similarly situated, without sacrificing

procedural fairness or bringing about other undesirable results.” The Advisory Committee had
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dominantly in mind vindication of ‘the right of groups of people who individually would be

without effective strength to bring their opponentsinto court at all.”” Amchem Products, Inc. v.

Windsor, 521 U.S. at 615, 617 (quoting Rule 23, Fed. R. Civ. P., Adv. Comm. Notes). Thisis
just such acase.

The ultimate settlement of this action envisions the creation of a mechanism on a
class-wide basis that will then be utilized to resolve the individual claims of class members outside
the traditional litigation process, most of them (Track A) in arather formulaic way. Most
members of the class lack documentation of the allegedly discriminatory transactions at issue.
Without any documentation of those transactions, it would be difficult if not impossible for an
individual farmer to prevail in asuit in federal court under atraditional preponderance of the
evidence standard. The parties acknowledge, however, that it is not the fault of class members
that they lack records. Since class members' lack of documentation is at least in part attributable
to the passage of time which has been exacerbated by the USDA’ s failure to timely process
complaints of discrimination, there is a common issue of whether and how best to provide relief to
class members who lack documentation, and that common issue “predominate[s| over any
guestions affecting only individua members.” See Rule 23(b)(3), Fed. R. Civ. P. Thisclass
action and its settlement as proposed in the Consent Decree provide a mechanism to address that

common issue. See Amchem Products, Inc. v. Windsor, 521 U.S. at 619 (“ Settlement is relevant

to aclass certification”).
In addition to the lack of documentation making individual adjudication of most
claims so difficult, the sheer size of the class makes the prospect of individua adjudication of

damages virtualy unmanageable. For thisor any other court to adjudicate the individual claims of
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the 15,000 to 20,000 African American farmers now estimated to be members of the class would
take years or perhaps even adecade or more. Any “fair and efficient” resolution of the claims
therefore necessitates the implementation of some sort of class-wide mechanism such as the
creative and speedy Track A/Track B procedures proposed by the parties in the Consent Decree.
The Court therefore finds that “a class action is superior to other available methods for the fair
and efficient adjudication of the controversy.” See Rule 23(b)(3), Fed. R. Civ. P. The Court
concludes that this action appropriately is certified for resolution pursuant to Rule 23(b)(3) of the
Federal Rules of Civil Procedure. The remaining question is whether the proposed Consent

Decreeisfair, adequate and reasonable under Rule 23(e).

[11. PROVISIONS OF PROPOSED CONSENT DECREE

The proposed Consent Decree, as revised after the fairness hearing and jointly filed
by the parties on March 19, 1999, is a negotiated settlement that resolves all of the claims raised
by plaintiffsin the Seventh Amended Complaint. The purpose of the Consent Decreeisto ensure
that in the future al class membersin their dealings with the USDA will “receive full and fair
treatment” that is “the same as the treatment accorded to similarly situated white persons.”
Consent Decree at 1-2. Aswith all settlements, it does not provide the plaintiffs and the class
they represent with everything they sought in the complaint. Instead it is a negotiated settlement
intended to achieve much of what was sought without the need for lengthy litigation and uncertain

results. See Stewart v. Rubin, 948 F.Supp. 1077, 1087 (D.D.C. 1996) (“inherent in compromise

isayielding of absolutes and an abandoning of highest hopes’), aff’d 124 F.3d 1309 (D.C. Cir.

1997). Itisimpossible to know precisely how much the overall settlement in this case will cost
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the government, in part because the exact size of the class has not been determined and because
the Consent Decree provides for debt relief that is dependent on the amount of debt that
individual class members owe to the USDA, but plaintiffs estimate that the settlement is worth at
least $2.25 hillion, the largest civil rights settlement in the history of this country. See PIs
Response to Post-Hearing Submissions at 7.

The Consent Decree accomplishes its purposes primarily through a two-track
dispute resolution mechanism that provides those class members with little or no documentary
evidence with a virtually automatic cash payment of $50,000, and forgiveness of debt owed to the
USDA (Track A), while those who believe they can prove their cases with documentary or other
evidence by a preponderance of the evidence -- the traditional burden of proof in civil litigation --
have no cap on the amount they may recover (Track B). Those who like neither option provided
by the Consent Decree may opt out of the class and pursue their individual remedies in court or
administratively before the USDA. The essential terms of the proposed Consent Decree and
settlement are summarized below.

Under the terms of the proposed Consent Decree, any class member has the right
to opt out of the class and pursue his remedies either administratively before the USDA or in a
separate court action. See Consent Decree at 1 2(b). A class member who opts out of the class
cannot collect any relief under the settlement, but he retains all of hislegal rightsto file his own
action against the USDA. In other words, if a class member opts out of the class, nothing in this
settlement affects him. Any class member who wishes to opt out of the class must file awritten
request with the facilitator within 120 days of the date on which the Consent Decree is entered.

Seeid.
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Those who choose to remain in the class have 180 days from the entry of the
Consent Decree within which to file their claim packages with the facilitator. Consent Decree at
15(c).> When aclaimant submits his claim package, he must include evidence that he filed a
discrimination claim with the USDA between January 1, 1981 and July 1, 1997. Seeid. at 1 5(b).°
In the absence of documentation that a complaint was filed with the USDA, a claimant may
submit a declaration from “a person who is not a member of the claimant’s family” stating that he
or she has first-hand knowledge that the claimant filed the complaint. Seeid.” A claimant also
must include a certification from an attorney stating that the attorney has a good faith belief in the
truth of the factual basis of the claim and that the attorney will not require compensation from the

claimant for his or her assistance. Seeid. at 1 5(e).?

> The Court may grant an extension of this 180 day period “where the claimant

demonstrates that his failure to submit atimely claim was due to extraordinary circumstances
beyond his control.” Consent Decree at  5(g).

6 For a claimant who otherwise meets the class definition but who filed his complaint

of discrimination after July 1, 1997, the claims package will be forwarded to JAMS-Endispute,
Inc. JAMS-Endispute, Judicia Arbitration and Mediation Services Endispute, is a California-
based corps of retired judges with offices throughout the country that provides alternative dispute
resolution mechanisms. JAMS-Endispute will determine whether the claimant should be allowed
to proceed as a class member despite his failure to timely file his discrimination complaint. See
Consent Decree at 11 1(a)(ii), 6.

! For purposes of the proposed Consent Decree, a“discrimination complaint” means

either acommunication directly from the class member to the USDA or a communication from
the claimant to a member of Congress, the White House, or a state, local, or federal official who
forwarded the communication to the USDA asserting that the USDA had discriminated against
the claimant on the basis of race in connection with afederal farm credit transaction or benefit
application. Consent Decree at { 1(h).

8 Class counsel is available to perform these services without charge to the claimant.
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At the time that they submit their claim packages, claimants asserting
discrimination in credit transactions a'so must choose between two options. adjudication of their
claims under the Track A mechanism or arbitration of their claims under the Track B mechanism.
Consent Decree at 1 5(d).° The choice made between Track A and Track B has enormous
significance. Under Track A, the class member has afairly low burden of proof but his recovery
islimited. Under Track B, there is ahigher burden of proof but the recovery isunlimited. The
clams facilitator, the Poorman-Douglas Corporation, has 20 days after the filing of aclaims
package within which to determine whether the claimant is a member of the class and, if heis, to
forward the materials to counsel for the USDA and to the appropriate Track A or Track B
decision-maker. 1d. at { 5(f)

Under Track A, aclaimant must submit “substantial evidence” demonstrating that
he or she was the victim of race discrimination. See Consent Decree at 11 9(a)(i), 9(b)(i).
Substantial evidence means something more than a“mere scintilla’ of evidence but less than a

preponderance. See Burnsv. Office of Workers Compensation Programs, 41 F.3d 1555, 1562

n.10 (D.C. Cir. 1994). Put another way, substantial evidence is such “relevant evidence asa
reasonable mind might accept to support [the] conclusion,” even when “a plausible aternative

interpretation of the evidence would support a contrary view.” Secretary of Labor v. Federal

Mine Safety and Health Review Comm’'n, 111 F.3d 913, 918 (D.C. Cir. 1997).%°

o Claimants asserting discrimination in non-credit benefit programs are only entitled

to proceed under Track A. Consent Decree at  5(d).

10 The Consent Decree defines “ substantial evidence” as “such relevant evidence as

appears in the record before the adjudicator that a reasonable person might accept as adequate to
support a conclusion after taking into account other evidence in the record that fairly detracts
from that conclusion.” Consent Decree at 1 1(1).
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A claimant asserting discrimination in a credit transaction can satisfy this burden by
presenting evidence of four specific things: (1) that he owned or leased, or attempted to own or
lease, farm land; (2) that he applied for a specific credit transaction at a USDA county office
between January 1, 1981 and December 31, 1996; (3) that the loan was denied, provided late,
approved for alesser amount than requested, encumbered by restrictive conditions, or USDA
failed to provide appropriate loan service, and such treatment was less favorable than that
accorded specifically identified, similarly situated white farmers; and (4) that USDA’ s treatment of
the loan application led to economic damage to the class member. See Consent Decree at
19(a)(1). A clamant asserting discrimination only in a non-credit benefit program can satisfy his
burden by presenting evidence (1) that he applied for a specific non-credit benefit program at a
USDA county office between January 1, 1981 and December 31, 1996, and (2) that his
application was denied or approved for alesser amount then requested and that such treatment
was less favorable than that accorded to specifically identified, similarly situated white farmers.
Seeid. at T19(b)(i).

The USDA has sixty days after it receives notice of a Track A referral to provide
the adjudicator and class counsal with any information relevant to the issues of liability and
damages. Consent Decree at 8. After receiving any materia from the USDA, the facilitator will
either make a recommendation with respect to whether the claim should be approved or indicate
its inability to make arecommendation. The entire packet of material, including the submissions
by the claimant and the USDA and the recommendation of the facilitator, then is referred to a
member of JAMS-Endispute, Inc., for a decision which is to be made within 30 days. Seeid. at

19(a). That decision isfinal, except that the Monitor, whose responsibilities are discussed further
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below, shall direct the adjudicator to reexamine the claim if he determines that “a clear and
manifest error has occurred” that is“likely to result in a fundamental miscarriage of justice.” See
id. at 119(8)(v), 9(b)(v), 12(b)(iii).

If the adjudicator findsin the claimant’s favor and the claim involves discrimination
in a credit transaction, the claimant will receive (1) a cash payment of $50,000; (2) forgiveness of
all debt owed to the USDA incurred under or affected by the program that formed the basis of the
clam; (3) atax payment directly to the IRS in the amount of 25% of the total debt forgiveness
and cash payment; (4) immediate termination of any foreclosure proceedings that USDA initiated
in connection with the loan(s) at issue in the claim; and (5) injunctive relief including one-time
priority loan consideration and technical assistance. Consent Decree at 11 9(a)(iii); 11. If the
adjudicator finds in the claimant’ s favor and the claim involves discrimination in a benefit
program, the claimant will recelve a cash payment in the amount of the benefit wrongly denied
and injunctive relief including one-time priority loan consideration and technical assistance. Id. at
1 9(b)(iii).

Track B arbitration is the option for those who have more extensive
documentation of discrimination in a credit transaction. Under Track B, an arbitrator will hold a
one day mini-trial and then decide whether the claimant has established discrimination by a
preponderance of the evidence. Consent Decree at 1 10.** Class counsel will represent any

claimant who chooses Track B, or a claimant may be represented by counsel of his choice if he so

n The arbitrator will either be Mr. Michael Lewis, the mediator, or will be a person
selected by Mr. Lewis from alist of arbitrators pre-approved by class counsel and counsel for the
government. See Consent Decree at  1(b); Letter of March 19, 1999 from the Parties to the
Court at 1.
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desires. Track B is designed to balance the need for prompt resolution of the claim with the need
to provide adequate discovery and afair hearing. The entire Track B process will take a
maximum of 240 days. During the first 180 days, there is a mechanism for limited discovery and
depositions of witnesses. Following the one day mini-trial, the arbitrator will render a decision
within 30 to 60 days. 1d. at 110(g).

If the arbitrator finds that the claimant has demonstrated by a preponderance of the
evidence that he was the victim of racia discrimination and that he suffered damages from that
discrimination, the claimant will be entitled to actual damages, the return of inventory property
that was foreclosed and other injunctive relief, including a one-time priority loan consideration.
Consent Decree at 11 10(g), 11. Aswith Track A clams, the decision of the arbitrator is final
except that the Monitor shall direct the arbitrator to reexamine the claim if he determines that “a
clear and manifest error has occurred” that is “likely to result in afundamental miscarriage of
justice” Seeid. at 11 10, 12(b)(iii).

The proposed Consent Decree also provides for an independent Monitor who will
serve for a period of five years following the entry of the decree. The Monitor will be appointed
by the Court from alist of names proposed by the parties and cannot be removed “except upon
good cause.” Consent Decree at 1 12(a). The Monitor is responsible for making periodic written
reports to the Court, the Secretary of Agriculture, counsel for the government and class counsel,
reporting on the good faith implementation of the Consent Decree and efforts to resolve disputes

that arise between the parties under the terms of the decree. 1d. at  12(b).** He or she will be

12 The parties indicated in their letter of March 19, 1999, that one of the changes to
the original Consent Decree would be that the Monitor would provide copies of his report to the
Court. That change was not reflected in the revised Consent Decree that was filed by the parties
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available to class members and members of the public through atoll-free telephone number to
facilitate the lodging of Consent Decree complaints and to expedite their resolution. 1d. at
112(b)(iv).

The Court retains jurisdiction to enforce the Consent Decree through contempt
proceedings. Consent Decree at 21. If one side believes that the other side has violated the
terms of the Consent Decree, there is a mandatory procedure for attempting to resolve the
problem with the assistance of the Monitor that the parties must follow before filing a contempt
motion with the Court, but the Court remains available in the event that the terms of the decree
areviolated. 1d. at 1 13. Finaly, the Consent Decree provides that class counsel shall be entitled
to reasonable attorneys’ fees and costs under ECOA, 15 U.S.C. § 1691¢(d), and under the
Administrative Procedure Act, 28 U.S.C. § 2412(d), for the filing and litigation of this action and

for implementation of the Consent Decree. 1d. at 1 14(a).

V. FAIRNESS OF PROPOSED CONSENT DECREE
Under Rule 23 of the Federal Rules of Civil Procedure, no class action may be
dismissed, settled or compromised without the approval of the Court. Rule 23(e), Fed. R. Civ. P.
Before giving its approval, the Court must provide adequate notice to all members of the class,
id., conduct a“fairness hearing,” and find, after notice and hearing, that the “ settlement is fair,

adequate and reasonable and is not the product of collusion between the parties.” Thomasv.

on March 19, 1999, but the parties have since filed a corrected page 21 of the revised Consent
Decree so that the Monitor in fact will be required to provide copies of the report to the Court.
See Notice of Filing of April 9, 1999.
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Albright, 139 F.3d at 231. In performing this task, the Court must protect the interests of those
unnamed class members whose rights may be affected by the settlement of the action.
In this circuit thereis “no obligatory test” that the Court must use to determine

whether a settlement is fair, adequate and reasonable. Osher v. SCA Redlty |, Inc., 945 F.Supp.

298, 303-04 (D.D.C. 1996). Instead the Court must consider the facts and circumstances of the
case, ascertain what factors are most relevant in the circumstances and exercise its discretion in
deciding whether approval of the proposed settlement is fair.** By far the most important factor is
a comparison of the terms of the compromise or settlement with the likely recovery that plaintiffs

would realize if the case went to trial. See Thomasv. Albright, 139 F.3d at 231 (“The court’s

primary task isto evaluate the terms of the settlement in relation to the strength of plaintiffs
case’); Isby v. Bayh, 75 F.3d 1191, 1199 (7" Cir. 1996) (“the relative strength of plaintiffs case
on the merits as compared to what the defendants offer by way of settlement, is the most

important consideration”); Maywalt v. Parker and Parsley Petroleum Co., 67 F.3d 1072, 1079 (2™

Cir. 1995) (“[t]he primary concern is with the substantive terms of the settlement: Basic to thisis
the need to compare the terms of the compromise with the likely rewards of litigation™) (internal

citations and quotations omitted). Having carefully considered al of the objections that have been

13 The Third Circuit has adopted a nine-factor test for determining the fairness of a

settlement of a class action, see Girsh v. Jepson, 521 F.2d 153 (3" Cir. 1975), while the Tenth
Circuit has adopted a four factor test, see Gottlieb v. Wiles, 11 F.3d 1004, 1014 (10" Cir. 1993),
and the Eleventh Circuit has developed a six factor test. See Bennett v. Behring Corp., 737 F.2d
982 (11™ Cir. 1984). Other circuits, including ours, have not imposed such rigid sets of factors,
instead recognizing that the relevant factors may vary depending on the factual circumstances.
See Thomas v. Albright, 139 F.3d at 231; Torrisi v. Tucson Elec. Power Co., 8 F.3d 1370, 1375-
76 (9" Cir. 1993), cert denied sub nom, Reilly v. Tucson Elec. Power Co., 512 U.S. 1220 (1994).
To the extent that the factors enumerated by the other circuits are a al relevant to the
determination of whether this Consent Decree is fair, adequate and reasonable, however, the
Court has considered and addressed those factors in this Opinion.
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filed with the Court or expressed at the fairness hearing in relation to the strength of plaintiffs
case, the Court concludes that the settlement is fair, adequate and reasonable and is not the

product of collusion between the parties.**

A. The Process of Settlement
Preliminarily, the Court considers those objections that address the fairness of the

way in which the settlement negotiations were conducted, the amount of discovery completed at

14 The Court has received written objections or comments from the following

organizations. Black Farmers and Agriculturists Assoc.; Black Farmers of North Carolina; Central
Piedmont Economic Assoc.; Concerned Black Farmers of Tennessee, Arkansas, Mississippi,
Georgia and North Carolina; Coordinating Council of Black Farm Groups; Kansas Black Farmers
Assoc.; Land Loss Prevention Project; Federation of Southern Cooperatives Land Assistance
Fund; Lawyers Committee for Civil Rights Under Law; NAACP; National Black Farmers;
Nationa Council of Community Based Organizations in Agriculture; National Family Farm
Coalition; Oklahoma Black Farmers and Agriculturalists Assoc.; and United States Dept. of
Agriculture Coalition of Minority Employees.

The Court has received written objections or comments from the following
individuals (on behalf of themselves and/or on behalf of other class members): Theodore F.B.
Bates; Robert R. Binion; Abraham Carpenter, Jr.; Leonard C. Cooper; Harold M. Dunkelberger;
George and Larry Ephfrom; Percy Gooch, Sr.; Estell Green, Jr.; Patricia Gibson Green; Brown J.
Hawkins; Clarence Hardy; George and Patricia Hildebrandt; George Hobbs; Dave J. Miller; Jessie
Nimmons, Timothy C. Pigford; Amelia Roland Washington; Roy L. Rolle, Jr.; Luis C. Sanders;
Herbert L. Skinner, Jr.; Gregory R. Swecker; V.J. Switzer; George M. Whitehead; Gladys R.
Todd and Griffin Todd, Sr.; Andrew Williams; Jerome Williams,; and Eddie and Dorothy Weiss.

All of the organizations and most of the individuals who had submitted written
comments or objections spoke at the hearing on March 2, 1999. In addition, the following
individuals spoke at the hearing: Mattie Mack; Kevin Pyle; Sherman Witchler; Eddie Slaughter;
Ridgeley Mu Min Muhammed; Willie Frank Smith; John Bender; Troy Scroggins; and Willie
Head.

All of the objections and comments, whether received in the form of letters to the
Court or asformal filings, have been filed as part of the officia record of this case. To the extent
possible, the Court has attempted to address all of the objections that have been raised. Whether
or not specifically mentioned in this Opinion, the Court has carefully considered the objections
and appreciates the extent to which the objectors have shared their thoughts and views.
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the time of settlement, the definition of the class, whether there is any evidence of collusion
between class counsel and counsel for the government, and whether class members have had
adequate notice and opportunity to be heard on the proposed settlement. See Thomasv.

Albright, 139 F.3d at 231; Durrett v. Housing Authority of City of Providence, 896 F.2d 600, 604

(1% Cir. 1990); Mars Stedl v. Continental 11l. Nat. Bank and Trust, 834 F.2d 677, 683 (7" Cir.

1987); Girsh v. Jepson, 521 F.2d 153 (3" Cir. 1975); Osher v. SCA Redlty 1, Inc., 945 F.Supp. at

304.

1. Timing of Settlement and Extent of Discovery Completed

Some of the objectors maintain that settlement came too early and that class
counsel undertook insufficient discovery in this case before settling it. A review of the history of
the case, however, reveals that “[t]here has been aliteral mountain of discovery provided and
reviewed.” Transcript of Hearing of March 2, 1999 at 170 (Comments of Mr. J.L. Chestnut).

L ess than three months after the case was filed, the Court ordered the USDA to open itsfilesto
plaintiffs within fifteen days. On the fifteenth day, the government provided plaintiffs with ten
boxes of documents containing approximately 35,000 to 40,000 pages of records related to
approximately 105 pending claims of race discrimination. See Def’s November 17, 1997 Report
to the Court, Declaration of Arnold Grundeman at 4. Three days later, the government
delivered an additional 20,000 pages related to another 30 pending cases of discrimination. See
id. at 5. At thetime, the government represented that it was continuing to search for files, many
of which had already been sent to afederal records repository. Since that time, the government

has continued to provide plaintiffs with the files of class members.
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The problem for plaintiffs has been that files ssimply do not exist for many class
members. Providing additional time for discovery would not have solved that problem. Asclass
counsel has pointed out, on the issue of liability of the USDA, the government’ s own documents
and own admissions are the most damning evidence. See Transcript of Hearing of March 2, 1999
a 184 (Comments of Mr. Alexander Pires) (“1 have an office full of admissions. | have tape
recordings of Mr. Glickman. | have tape recordings of Governemnt officials. I’veinterviewed
everybody thereisto interview. | have documents. | have the CRAT Report annotated. | have
al the [Office of the Inspector General] Reports’). There really was no other discovery that
could have made a difference. The same istrue on the issue of damages. The government
delivered to class counsel al of thefilesit had on individual class members. But without
documentary evidence that does not exist, an individual farmer would be hard-pressed to provide
evidence beyond his own testimony, and additional discovery from the government would not be
helpful.

In addition, arelatively extensive amount of litigation had occurred by the time the
parties agreed to a settlement. The issue of class certification had been extensively briefed by the
parties and decided by the Court. PlaintiffsS motion for summary judgment on the issue of the
statute of limitations was fully briefed when the statute of limitations was tolled by legidative
action. The government also had filed a motion for judgment on the pleadings and for partia
summary judgment that was fully briefed. 1n sum, the discovery, investigation and legal research
conducted by class counsel before entering into settlement was thorough and supports the fairness

and reasonableness of the settlement. See Isby v. Bayh, 75 F.3d at 1200.
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2. Class Definition

The class is defined to include all African American farmers who (1) farmed, or
attempted to farm, between January 1, 1981 and December 31, 1996; (2) applied to the United
States Department of Agriculture (USDA) during that time period for participation in afedera
farm credit or benefit program and who believed that they were discriminated against on the basis
of racein USDA's response to that application; and (3) filed a discrimination complaint on or
before July 1, 1997, regarding USDA's treatment of such farm credit or benefit application. Some
characterize this class definition as too narrow. They claim that the class should be broadened to
include all African American farmers who claim to have faced discrimination in credit transactions
or benefit programs with the USDA, regardless of whether they filed a complaint of
discrimination with the USDA.

The legal issues for those who never have filed a discrimination complaint,
however, are much more difficult than those facing the members of the class as currently defined.
The statute of limitations issue still exists for those who never have filed complaints of
discrimination because Congress tolled the statute of limitations only for those who filed
discrimination complaints by July 1, 1997. Moreover, from the beginning, plaintiffs complaint
only sought relief for those who had filed discrimination complaints with the USDA.

Accordingly, the Consent Decree in this case cannot provide relief for those who never purported

to complain to the USDA in any way about the alleged discrimination. Cf. United States v.

Microsoft, 56 F.3d 1448, 1460 (D.C. Cir. 1995).
Some also have objected that the class as currently defined does not include all

members of the putative Brewington class because under the current class definition, the farmer is
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required to have filed a complaint of discrimination prior to July 1, 1997, while the proposed class
in Brewington would have included African American farmers who had filed their discrimination
complaints prior to July 7, 1998. As previoudly discussed, see page 20 above, the statutory
waiver of ECOA’ stwo-year statute of limitations as recently enacted by Congress applies only to
those farmers who filed complaints of discrimination by July 1, 1997. The claims of those who do
not meet that deadline face separate and additional legal barriers not faced by the class as
currently defined. Broadening the class would inject legal and factual issues into the case that are
not now present and would only serve to hinder afair, reasonable and adequate settlement for the
African American farmers who are a part of the class as currently defined. The Court therefore
concludes that this class definition is appropriate.

The Consent Decree also requires each class member to provide proof that he filed
a“discrimination complaint” with the USDA. The term “discrimination complaint” is defined
broadly to include “a communication from a class member directly to USDA, or to a member of
Congress, the White House, or a state, local or federal officia who forwarded the class member’s
communication to USDA, asserting that USDA had discriminated against the class member on the
basis of race in connection with afederal farm credit transaction or benefit application.” Consent
Decree a T1(h). In the absence of specified documents, a class member may submit an affidavit
from a non-family member stating that he or she has persona knowledge that a discrimination
complaint was filed and describing the way in which it was filed. See Consent Decree at 5.

Some objectors maintain that it is unfair to require an affidavit from someone who
is not afamily member because, as Mr. Vernon Breckinridge put it, “getting loans from USDA is

just like you go to anormal bank and get aloan. Y ou don’t normally go around and tell
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everybody in the neighborhood that you’ ve gone to the bank to secure aloan.” Transcript of
Hearing of March 2, 1999 at 101. While it may be that some will be precluded from obtaining
relief because they cannot use affidavits from family members, the class membership determination
is designed to be mechanistic so that it can be done quickly by the facilitator. 1f family members
were permitted to submit affidavits, the facilitator would be required to make credibility

determinations that inevitably would slow the process of determining class membership.

3. Asserted Collusion

The Court finds that there is absolutely no evidence of collusion between the class

counsel and counsel for the government. See Thomasv. Albright, 139 F.3d at 231. From the

outset, all settlement negotiations were conducted in the presence of the mediator, Mr. Michael
Lewis, a neutral and detached mediator with twenty-five years of experience who has mediated
many complex class action cases including employment and environmental cases. Mr. Lewis has
stated quite emphatically that there was no collusion in this case: “If this case represented
collusion or the negotiations in this case represented collusion | as a mediator never ever want to
mediate a case in which the parties are at each others' throats. To term this negotiation intensive .
.. understates the difficulty. Thiswas an arduous negotiation. It took ayear. It was hard
fought.” Transcript of Hearing of March 2, 1999 at 21-22.

Nor has the Court has seen any evidence of collusion or other impropriety on the
part of counsel on either side. From the day this case was filed, Mr. Alexander Pires has
tenacioudly asserted that his clients had aright to receive relief from the government. Even faced

with difficult statute of limitations issues and a serious lack of documentation, he has never
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wavered from his fundamental position that the government had wronged generations of African
American farmers and must provide compensation. Even when settlement negotiations were
ongoing, both sides maintained their positions and continued to assert the interests of their
respective clients in every filing and at every status conference. At the status hearing on March
20, 1998, for example, Mr. Chestnut pleaded for atrial date because he had no faith that the case
would settle and he wanted to protect the interests of the class. Government counsel continued to
file motions and protect the legal interests of the USDA. Certainly the Court can attest to the fact

that the parties litigated vigoroudly all of the issues that were or logically could have been raised.

4. Notice, Opportunity to Be Heard and Reaction of the Class

When aclassis certified and a settlement is proposed, the parties are required to
provide class members with the “ best notice practicable under the circumstances.” Rule 23(c)(2),

Fed. R. Civ. P.; see Eisen v. Carlide and Jacquelin, 417 U.S. 156, 172-77 (1974). The Court

concludes that class members have received more than adequate notice and have had sufficient

opportunity to be heard on the fairness of the proposed Consent Decree. See Durrett v. Housing

Authority of City of Providence, 896 F.2d at 604.

First, the timing and breadth of notice of the class settlement was sufficient under
Rule 23. Notice was mailed to all known class members by January 15, 1999, nearly six weeks
before the fairness hearing and a month before the deadline for comments, providing class

members with ample time to submit their objections. See Maywalt v. Parker and Pardey

Petroleum Co., 67 F.3d at 1079; Torrisi v. Tucson Elec. Power Co., 8 F.3d 1370, 1374-75 (9"
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Cir. 1993), cert denied sub nom, Reilly v. Tucson Elec. Power Co., 512 U.S. 1220 (1994)."> The

parties also exerted extraordinary efforts to reach class members through a massive advertising
campaign in genera circulation and African American targeted publications and radio and
television stations. See pages 15-16 above.

Second, the content of the notice was sufficient because it “fairly apprise[d] the
... members of the class of the terms of the proposed settlement and of the options that are open

to them in connection with [the] proceedings.” See Maywalt v. Parker and Pardley Petroleum

Co., 67 F.3d at 1079 (internal quotations omitted). The notice provided class members with
information on the class, the purpose and timing of the fairness hearing, opt-out procedures and
deadlines, and the deadline and process for filing claims packages. In addition, it provided
telephone numbers for the facilitator and for class counsel to the extent that anyone had any
guestions.

Third, the Court gave objectors ample opportunity to present their objections to
the Consent Decree. As noted above, the Court considered all of the written objections that were
filed and provided objectors with an opportunity to present their objections orally at the fairness
hearing. While the Court denied arequest for an evidentiary hearing made by one group of
objectors, see Order of March 11, 1999, the Court is not obligated to hold an evidentiary hearing,
especidly in view of the fact that it accepted and considered affidavits in place of testimony. See

Jones v. Nuclear Pharmagy, Inc., 741 F.2d 322, 325 (10" Cir. 1984); Weinberger v. Kendrick,

1 One objector maintains that notice was insufficient because the facilitator did not
advertise in the United States Virgin Islands. With the exception of that one objection, no one
appears to believe that the scope of the notice provided was insufficient.
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698 F.2d 61, 79 (2™ Cir. 1982), cert. denied sub nom, Coyne v. Weinberger, 464 U.S. 818

(1983); cf. United States v. Cannons Engineering Corp, 899 F.2d 79, 93-94 (1% Cir. 1990).

Finally, because the Court has received a number of objections, it is clear that class
members do not unanimously support the settlement. It is significant, however, that there are
relatively few objections to the settlement in comparison with the size of the class. See Thomasv.
Albright, 139 F.3d at 232. Thisisalarge class. Asof March 26, 1999, 16,559 farmers had
requested claims packages from the facilitator, and the facilitator already has received 1686
completed claim packages. By contrast, only 85 farmer class members have elected to opt out of
the class. See PIS’ Response to Post-Hearing Submissions of Objections at 6-7. Given the low
rate of opt-outs and the relatively small percentage of class members objecting to the Consent
Decree, the Court concludes that those objections do not warrant rejecting the Consent Decree.

See Thomas v. Albright, 139 F.3d at 232 (settlement can be fair even if “a significant portion of

the class and some of the named plaintiffs object to it”).%
B. Substantive Fairness: Likely Recovery at Trial
Compared with Terms of Proposed Settlement
As our court of appeals has said, in considering a proposed class action settlement,
the Court first must compare the likely recovery that plaintiffs would have realized if they had

gone to trial with the terms of the settlement. See Thomasv. Albright, 139 F.3d at 231. The

Court must look at the settlement as awhole and should not reject a settlement merely because

16 Certain of the original named plaintiffs, including both Mr. Timothy Pigford and
Mr. Cecil Brewington, have objected to the terms of the settlement. The Court has carefully
considered their objections but nonetheless concludes that the settlement is fair, adequate and
reasonable. See Thomasv. Albright, 139 F.3d at 232 (fact that named class representatives object
to proposed settlement does not preclude court from finding that settlement is fair).
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individual class members claim that they would have received more at trial. The Court should
scrutinize the terms of the settlement carefully, but the discretion of the Court to reject a
settlement is restrained by the “principle of preference” that encourages settlements. See Durrett

v. Housing Authority of City of Providence, 896 F.2d at 604; Stewart v. Rubin, 948 F.Supp. at

1086. The Court has received approximately sixty written submissions from forty-three groups or
individuals objecting to or commenting on the fairness of the settlement. The Court aso heard
from numerous individuals and organizations at the fairness hearing on March 2, 1999.* Some
of the objectors have argued persuasively that the settlement could have included broader relief,

but that is not the test. See Stewart v. Rubin, 948 F.Supp. at 1087 (“the Court [should not] make

the proponents of the agreement justify each term of settlement against a hypothetical measure of
what concessions might have been gained”). The question is whether the structure of the
settlement and the substantive relief including the amount of money provided are fair and
reasonable when compared to the recovery that plaintiffs likely would have realized if the case
went to trial. The Court concludes that they are.

The settlement provides a measure of certainty for most class members. The vast
majority of class members probably will be entitled almost automatically to recovery under Track
A, while Track B, which has no cap on the amount of damages available, provides those with
stronger cases with the opportunity to realize greater recoveries. It is clear from the structure and

terms of the settlement that class counsel were trying to strike a delicate balance between ensuring

o With one exception, see Order of March 11, 1999, the Court has considered all

objections and comments that it received by April 2, 1999. Some of those who have submitted
objections do not appear to be members of the class and therefore lack standing to challenge the
fairness of the Consent Decree, see Mayfield v. Barr, 985 F.2d 1090 (D.C. Cir. 1993), but the
Court has considered their objections anyway.
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that as many class members as possible would receive compensation and ensuring that any
compensation was adequate for the harm suffered. In striking this balance, class counsel were
forced to recognize that most of the members of the class had little in the way of documentation
or proof of their claims and likely would have recovered nothing if they were required to prove
their cases by the traditional preponderance of the evidence standard. Track A was devised to
provide a set amount of compensation for those class members who could meet only aminimal
burden of proof, while Track B was not so limited. The Track A/Track B mechanism also
ensures that this compensation is distributed as promptly as possible.

The Court is sympathetic to the reasons that various class members would have
wanted class counsel to strike the balance differently in their negotiations. Nonetheless, the Court
is not persuaded that striking a different balance would have been either achievable in the
negotiating process or more favorable to all or even most members of the class. It certainly isnot
convinced that a better result would have been achieved by taking this case to trial where a
substantial number of class members would have been unable to prove their claims by a
preponderance of the evidence and thus would have recovered nothing. While each class member
understandably wants the settlement to provide the greatest possible compensation to himself, the

Court cannot conclude that the final balance struck by class counsel is anything but fair.

1. Likely Recovery If Case Had Proceeded to Trial

If the case had proceeded to trial, plaintiffs would have had in their possession
strong evidence that the USDA discriminated against African American farmers. The reports of

the Inspector General and the Civil Rights Action Team provide a persuasive indictment of the
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civil rights record of the USDA and the pervasive discrimination against African American
farmers. There does not appear to be much dispute that racial discrimination has occurred
throughout the USDA and that the USDA and the county committees discriminated against
African American farmers for decades in evaluating their applications for farm credit and benefits.
In addition, when Congress took the unprecedented action of tolling the statute of limitations for
ECOA, one of plaintiffs maor obstacles to establishing defendant’ s liability to the class was
removed.

The problem is that even with that evidence, 80 to 90 percent of the class members
lack any documentary evidence of the alleged discriminatory denial of credit or benefits to them.
See PIs' Response to Written Objections at 11; Transcript of Hearing of March 2, 1999 at 180
(Mr. Alexander Pires) (“What would happen . . . in this case if we went to trial? 90 percent of
our clients do not havefiles. . . . 90 percent do not havefiles’). In order to recover damages
under ECOA at atria, a class member would have to be able to establish by a preponderance of
the evidence a discriminatory denial of loans or terms of credit, the extent of the injury to him
caused by the denia and the amount of damages he suffered. Absent any documentation, this
would have been an impossible burden for the mgjority of class members. In addition, many class
members lack any documentation to prove that they ever filed a complaint of discrimination with
the USDA and therefore would have encountered great difficulty in even establishing their
membership in the class. With no documentary evidence that they fall within the parameters of
the class, it isnot at all clear that those plaintiffs would have been able to recover anything.

Some objectors have suggested that the issue of damages could have been resolved

by trying the claims of representative members of the class. See Transcript of Hearing of March
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2,1999 at 46. As Mr. Alexander Pires explained, however, “1 would never take the thousands of
clients we have now and say bet your claim on those 12 or 13 cases that are your lead cases.
Even though we helped pick them. | know what’sin those 12 cases, and that'srisky.” 1d. at 180.
In fact, class counsal discovered during the process of negotiating the settlement that mediating
the cases individually was risky. When the parties were in the initial stages of settlement
negotiations, they agreed to mediate twelve individual test cases: six chosen by the government
and six chosen by plaintiffs. The lack of documentation presented serious obstacles to the
resolution of those cases. The parties worked for an entire month trying to settle eight of those
twelve cases, and at the end of that month, not one case had been resolved. See Transcript of
Hearing of March 5, 1998 at 32.

Moreover, bringing this case to trial likely would have been avery complex, long
and costly proposition. Practically speaking, prevailing class members likely would not have
obtained relief for many years. Tria on the issue of liability was scheduled to last the month of
February 1999. Tria probably would have involved a number of experts, and the government
probably would have raised a number of legal issues for the Court to resolve. Even if the Court
devoted al of its resources and time to deciding the issue of liability, it isunlikely that a decision
would have been issued before the summer of 1999. If the Court had found the USDA liable, it
then would have had to resolve the issue of remedy for each farmer. A mechanism for
establishing class or subclass membership and for resolving issues of individual damages for each
farmer in the class or subclass would have been necessary. If the remedy phase were tried on an
individual basis for each farmer -- as the government might have urged again as it has in the past,

because of the acknowledged lack of documentation in so many cases -- the remedial process
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would have dragged on for years. If the remedy phase were not tried on an individua basis for
each farmer, it is not inconceivable that a mechanism much like that negotiated in this settlement
ultimately would be utilized. Even barring the inevitable appeal that the government would have
taken in the event that plaintiffs prevailed, it is unlikely that any class member would have
received any recovery for hisinjury for many years.

By contrast, the settlement negotiated by the parties provides for relatively prompt
recovery. The claim of aclaimant who chooses Track A will be resolved within 110 days of the
date that the clamisfiled. For those who choose Track B, the wait is alittle longer because of
discovery and trial, but the total time required is at most 240 days from the date that the claimis
filed. Because neither side may appeal, the claimant will receive his compensation long before he

would have if the case had gone to trial.

2. Overall Structure of Settlement: Track A and Track B

As currently structured, class members have three options: they have 120 days
after the entry of the Consent Decree within which to notify the facilitator if they want to opt out
of the class atogether, they may remain in the class and choose Track A or they may remain in the
class and choose Track B.*® Those who do not opt out have 180 days from the entry of the
decree within which to file their claim packages and, for those who choose Track A, to submit
their proof. Consent Decree at 1 5(c), 5(d).

A number of class members complain that they lack sufficient information to select

among these three options and that the settlement is structured to force class members to choose

18 For those class members who allege only discrimination in a benefit transaction,

Track B is not an option.
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Track A. At meetings throughout the country, class counsel currently is making every effort to
reach all class members, to explain the options and to sit down with individual class members to
provide advice. See PIs Response to Post-Hearing Submissions, Exh. C. The turnout for these
meetings has been overwhelming and has far exceeded everyone' s expectations: literally hundreds
of farmers show up for each meeting. It has become clear that there are more class members than
anyone had anticipated and some class members contend that although they show up at the
meetings, class counsel does not have time to meet with them. Class counsel isin the midst of
scheduling more meetings and providing more time for each meeting, and they have assured the
Court that they will be able to meet with all class members prior to the deadline for filing claim
packages.

Those who assert only discrimination in non-credit, benefit transactions, rather
than discrimination in credit transactions, do not have the option of proceeding under Track B,
see Consent Decree at 1 5(d), and one objector complains that those who have faced
discrimination in the USDA’ s benefit programs ought to be allowed to proceed under Track B.
The problem is that programs that do not involve credit transactions are not subject to ECOA.
The cause of action for those who allege discrimination in benefit programs arises solely under the
Administrative Procedure Act, 5 U.S.C. § 706, which does not provide for the same measure of
damages asis provided under ECOA. For that reason, those who allege only that they have
suffered discrimination in a benefit program are afforded a dightly different form of relief than the
relief provided for those who suffered discrimination in a credit transaction with the USDA. In
other words, the different statutory predicates for the two different kinds of claims restricted the

solutions that counsel could negotiate in each context.
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A class member who selects Track A must submit “substantial evidence”
demonstrating that he was a victim of race discrimination in a credit or benefit transaction with
the USDA. Consent Decree at 11 9(a), 9(b). Some have objected that the “ substantial evidence”
standard is too high a burden of proof. Part of that concern stems from a misunderstanding of the
“substantial evidence” standard. While the phrase “substantial evidence” makes it sound as
though the burden of proof is high, the substantial evidence standard actually is one of the lowest
possible burdens of proof known to the law. A “substantial evidence standard” is significantly
easier for the claimant to meet than a*“ preponderance of the evidence” standard. A
“preponderance of the evidence” standard means that the claimant has to show that it is more
likely than not that discrimination happened, while under a“substantial evidence” standard, the
claimant only has to provide areasonable basis for the adjudicator to find that discrimination
happened. See Consent Decree at 1 1(1); see also page 28 above. The substantial evidence
standard therefore should not be a bar to the claims of most class members.

In order for a claimant to prevail under Track A, he must present specified
evidence, including evidence that he was treated less favorably than a* specifically identified,
similarly situated” white farmer. See Consent Decree at 11 9(a)(i)(C), 9(b)(i)(B). Some objectors
contend that it will be too difficult for some claimants to present evidence of a specific, smilarly
situated white farmer who received more favorable treatment, especially since there is no right to
discovery under Track A. At this point, however, class counsel has amassed a significant amount
of material regarding the treatment by the USDA of both African American farmers and white
farmers, and claimants will be able to call upon that material in completing their claim packages.

Class counsel should be able to provide most claimants with the evidence they need.

48



USCA Case #19-5301  Document #1853865 Filed: 07/28/2020 Page 136 of 187

Under Track B, after limited discovery the claimant has a one day mini-trial before
an arbitrator, and the claimant has the burden of establishing by a preponderance of the evidence
that the USDA discriminated against him in a credit transaction. There are a number of objections
to the Track B mechanism. First, the original Consent Decree defined Track B arbitrators as
Michael Lewis and “any other person or person who he assigns to decide Track B clams.” Some
objectors contended that the definition of arbitrator was too vague and that those who were
thinking about choosing Track B would have no way of knowing who the arbitrator might be. As
Mr. James Morrison put it, “If Mr. Lewis chooses to have distinguished jurists, lawyers, former
judges, | think he has that right as the four corners of the document gives him the authority. But
if he wishes to choose Mickey Mouse, he could choose Mickey Mouse.” See Transcript of
Hearing of March 2, 1999 at 75. The parties addressed this concern in the revised Consent
Decree by defining arbitrators as either Michel Lewis or “other person or persons selected by Mr.
Lewis who meet qualifications agreed upon by the parties and by Mr. Lewis and whom Mr. Lewis
assignsto decide Track B claims. .. .” See Consent Decree at § 1(b). The parties have specified
that Mr. Lewiswill “develop asinglelist of aternates which the parties would pre-approve and
from which Mr. Lewis can select an arbitrator for any arbitration that he is unable to handle
himsdf.” See Letter of March 19, 1999 from Parties a § 1. While a clamant may not know the
identity of the arbitrator at the time that the claimant chooses Track B, he will know who the
potential candidates are and that they were not unilaterally selected by Mr. Lewis. In addition,
class counsel can provide background information about the people on the list so the claimant will

be able to make a more informed decision about whether he wants to select Track B.
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Track B provides for limited discovery prior to the one day mini-trial. Discovery
is limited essentially to an exchange of lists of witnesses and exhibits and depositions of the
opposing side’ switnesses. See Consent Decree at 1 10(b)-(d). Some contend that discovery
should be much broader. While it undoubtedly is true that the Track B mechanism anticipates |less
discovery than is ordinarily provided in the course of civil litigation, the Track B mechanism also
resolves the claim much more quickly than an ordinary civil case would be resolved, in large part
because of the shortened discovery period. Expanding the scope of discovery would take
significantly more time, and class counsel in their judgment reasonably weighed the possible
benefits of additional discovery against the delays that would ensue and determined that this was
an adequate amount of discovery.®®

A hearing on a Track B claim lasts eight hours. Consent Decree at 1 10(f). There
isno live direct testimony. All direct testimony is submitted in writing. The eight hours at the
hearing are comprised entirely of cross-examinations: each side is alotted four hours to cross-
examine any witness of the opposing side. Several objectors contend that the claimant should be
able to present live direct testimony, rather than presenting it only in written form. Aswith the

Track B discovery issue, class counsel clearly was trying to balance the need for expedition with

19 In fact, several objectors contend that the Track B mechanism, even with the
shortened discovery period, takes too long to resolve claims. It is clear from the tensions between
these two sets of objections that class counsel had to strike a delicate balance between resolving
Track B claims expeditiously and obtaining the necessary discovery, and the balance finaly struck
appears eminently reasonable to the Court.
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the need to ensure that the process produces just results. Again, the Court cannot conclude that
the balance that counsel ultimately struck renders the terms of the settlement unfair.®

In order to prevail on hisclaims, a Track B claimant must prove by a
preponderance of the evidence that “he was the victim of racial discrimination and that he suffered
damages therefrom.” See Consent Decree at 1 10(g). One objection maintains that this standard
istoo high and that claimants will be unable to meet this standard. To the extent that a claimant is
concerned that he lacks sufficient evidence to meet the preponderance of the evidence standard,
the traditional standard in civil litigation in all states and federa courtsin this country, Track A
provides a safer option. A claimant who cannot meet the preponderance of the evidence standard
isnot barred from all relief; instead, he is required to choose Track A rather than choosing Track
B. Another objector aso contends that a Track B claimant should not be required to establish
economic damage in order to prevail on a Track B claim, and that the claimant should be able to
prevail even if he can only establish emotional injury. As class counsel has pointed out, however,
the economic damage requirement stems from ECOA, which provides the cause of action for all
Track B clamants,

Some objectors complain about the Track A/Track B structure because those
claimants who select Track B and fail to demonstrate by a preponderance of the evidence that
they were the victims of race discrimination and that they suffered economic harm as aresult will

recover nothing under the settlement, see Consent Decree at § 10(h), rather than being permitted

2 The Court also notes that it is not unprecedented to conduct hearings in this way,

evenintrialsin federal court. See Transcript at 51; Charles R. Richey, “Rule 16 Revised and
Related Rules. Analysis of Recent Developments for the Benefit of Bench and Bar,” 157 F.R.D.
69, 83-84 (1994).
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to proceed under Track A if they lose under Track B. The decision whether to proceed under
Track A or under Track B therefore takes on a great deal of significance. If aclaimant who has
sufficient evidence to meet Track A requirements but insufficient evidence to prevail in Track B
nonetheless chooses Track B, he will receive nothing.

As class counseal and counsel for the government have pointed out, however, there
simply is no way that those who fail on a Track B claim could be permitted to proceed under
Track A without entirely undermining the settlement. The settlement is designed to resolve the
clams of al class members as promptly as possible. Because of the absence of documentary
proof in most cases, the vast majority of claimants will select Track A, and Track A is designed to
be a mechanistic way to deal with claims very quickly. Track B, by contrast, involves a much
lengthier, fact-specific inquiry, but it is anticipated that very few class members will opt for Track
B. If there were afallback mechanism to provide relief for claimants who failed in their Track B
clams, every class member would choose Track B and the settlement structure would collapse
under its own weight. See Letter of March 19, 1999 from the Parties to the Court at 4 (if aclass
member whose claim was denied under Track B nonethel ess were permitted to recover under
Track A, “virtually every class member who elects to seek relief under the Decree would choose
to proceed under Track B. Not only would such a change increase exponentialy the cost to the
parties of implementing the Decreg, it also would make it impossible for the parties or the
arbitrator to come close to adhering to the deadlines for disposition of Track B claimsimposed by
11 10(a)-(e). Thus this change would make the Decree unworkable”).

Finally, the decisions of the adjudicators on Track A claims and the decisions of

the arbitrators on Track B claims are final; there is no right to appeal those decisions, except that
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the Monitor shall direct the arbitrator or adjudicator to reexamine the claim if he determines that a
“clear and manifest error has occurred” that is “likely to result in afundamenta miscarriage of
justice.” Consent Decree at 11 9(a)(v), 9(b)(v), 10(i), 12(b)(iii). Many objectors contend that the
absence of appeal rights renders the settlement structure unfair and/or that it gives the arbitrators
and adjudicators too much power. AsMr. Willie Head expressed it, “[w]ould you send your sons
and daughters off to war with one bullet.” Transcript of Hearing of March 2, 1999 at 165. While
the objection has force, class counsel made a strategic decision not to press for appeal rights
because the government would have insisted that any appeal rights be a two-way street.

See Transcript of Hearing of March 2, 1999 at 179. Any appeal process inevitably would delay
payments to those claimants who prevailed on their claims. Since it is anticipated that most class
members will prevail under the structure of the settlement, the Court concludes that the forfeit of

appedl rights was a reasonable compromise.

3. Track A Rdlief: The $50,000 Objection

Any clamant who prevails on a Track A claim for discrimination in a credit
transaction will receive: (1) a cash payment of $50,000; (2) forgiveness of all debt owed to the
USDA incurred under or affected by the program that formed the basis of the claim; (3) atax
payment directly to the IRS in the amount of 25% of the total of the debt forgiveness and cash
payment; (4) immediate termination of any foreclosure action that USDA initiated in connection
with the loan(s) at issue in the claim; and (5) injunctive relief including one-time priority loan

consideration and technical assistance. Thisrelief package is the source of two objections.
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Many objectors claim that a $50,000 cash award is insufficient to compensate them
for the losses they sustained as a result of the USDA’s discrimination. As Mr. Willie Head
expressed it, “imagine that your home has been taken, your land has been taken, your automobile
has been taken, and then you can make a decision and see if $50,000 will be enough for you.”
Transcript of Hearing of March 2, 1999 at 165-66. Putting a monetary value on the damage done
to someone who has experienced discrimination at the hands of the government obviously is no
easy matter, and it is probable that no amount of money can fully compensate class members for
past acts of discrimination. It is quite clear, as the objectors point out, that $50,000 is not full
compensation in most cases.

To the extent that a specific value can be put on such compensation, however,
class counsel have thoroughly researched the issue and provided persuasive evidence that the
amount isfair.?* Asclass counsel points out, every claimant who prevails under Track A will
receive not $50,000 but at least $62,500 (the sum of a $50,000 cash payment plus $12,500 in tax

relief). And most who prevail under Track A will receive much more than that. The government

2 To the extent that objectors are claiming that class counsel had no economic basis

for agreeing to settle the case for the amount they did, that argument is belied by the fact that
class counsel consulted a number of economists. See PIS' Response to Post-Hearing Submissions.
Moreover, while one objector submitted affidavits from other economists that contend that the
value of class members claims may have been worth more than $50,000, those economists do not
take into account the breadth of relief provided by the settlement. Seeid., Exh. A (Declaration of
Dr. Mervin J. Yetley).

Class counsdl also conducted an extensive study of the settlement of four previous
civil rights actions in which plaintiffs alleged egregious violations of civil rights, including the case
brought by Japanese Americans interned during World War 11 and the Tuskegee case involving
the claims of African Americans injected with syphilis as part of government experiments. See
Pl Response to Post-Hearing Submissions at 2, n.2. Class counsel reasonably concluded that
this settlement, which affords class members greater monetary relief than that afforded to
individuals in those four cases, was fair and adequate.
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estimates that the average African American farmer carries government debt of approximately
$100,000, and those debts will be forgiven under Track A; in addition, the settlement provides for
atax payment of 25% of the debt forgiveness. See PIS' Response to Post-Hearing Submissions,
Exh. A (Declaration of Dr. Mervin J. Yetley) at 1 5(c)-(d). The average cash value of relief for a
claimant who prevails under Track A therefore totals $187,500. Id. at 6. Class members
undoubtedly would have liked to have received a larger settlement. But $187,500 is a significant
amount of money, especialy in view of the fact that a claimant who lacks the detailed records
required in anormal civil action to prove his case by a preponderance of the evidence need only
establish his claim by substantial evidence in order to receive that compensation. The Court
therefore concludes that class counsel had an adequate basis for agreeing to this amount and that
it isfair and reasonable.

Some objectors also contend that the tax relief provided under Track A is
insufficient because it may not cover al the federa taxes owed on the settlement and because it
does not cover state taxes. Any effort to determine the exact amount of federal tax owed on a
settlement, however, would have required scores of auditors and inevitably would have resulted in
delays. Thelogistical problems presented by a provision covering state taxes would have been
even more complicated, since every state has a different method of assessing income taxes and
different tax rates. Again, class counsdl in its judgment determined that aflat tax payment was in
the best interests of the class and in assuring a prompt resolution of the claims, and the Court is

unwilling to second-guess that judgment.
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4. Other Objections to Individual Relief

The failure of both Track A and Track B to include certain measures of individual
relief also has led to objections. First, some contend that the USDA should provide relief from
loans owed to creditors other than the USDA. They argue that because the USDA discriminated
in its credit programs, many African American farmers either had to obtain loans from private
banks at very high interest rates or had to buy their equipment and supplies on credit from private
companies at high interest rates. They therefore seek to have all of those loans forgiven or at
least to have loans that were guaranteed by the USDA forgiven. Class counsel clearly tried to
negotiate for as much debt forgiveness as possible. But as Mr. J.L. Chestnut put it, “Thereis no
likelihood the United States government is going to go around to . . . commercia banks paying
off private loans of black farmers, whether it relates to discrimination or not. Nobody is going to
be able to negotiate that with the United States government. How do | know that? Because |
tried.” Transcript of Hearing of March 2, 1999 at 168.

Second, some have objected that the Consent Decree does not contain a provision
to protect a class member’ s settlement award from his bankruptcy estate. The parties to this
action cannot, however, determine whether the bankruptcy estate has aright to aclaimant’s
settlement award. Those matters are controlled by operation of the bankruptcy laws and will turn
on issues such as whether the claim is considered the property of the estate. See 11 U.S.C. § 541.
Those matters properly are resolved in bankruptcy court between the parties to those actions and
cannot be resolved by the parties to this action.

Third, a claimant who prevails under Track B is entitled to “any USDA inventory

property that was formerly owned by the class member but which was foreclosed in connection
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with the ECOA claim(s) resolved in the class member’ s favor by the arbitrator.” See Consent
Decree at 1 10(g)(iv). With that one exception, however, the Consent Decree has no provision
for returning land to prevailing claimants. A number of objectors have stated the need for more
extensive land return provisions. Again, this was a matter that class counsel clearly tried to
negotiate, and they obtained the best possible resolution they could.

Finally, one objector expressed concern that the credit records of many claimants
have been damaged by the discrimination they experienced at the hands of the USDA and that it
therefore will be difficult for those farmers to obtain credit from the USDA or others in the future.
In response to that objection, the parties agreed to revise the Consent Decree to include a
provision stating that “outstanding debt discharged pursuant to [Track A or Track B] shall not
adversely affect the clamant’ s éigibility for future participation in any USDA loan or loan
servicing program.” See Consent Decree at § 11(c). In sum, while some class members clearly
would have liked the terms of the settlement to be dightly different, the terms of the settlement

are fair when compared with the likely recovery plaintiffs would have obtained at trial.

C. Monitoring and Enforcement Provisions
Some objectors contend that at the very least the enforcement and monitoring
provisions of the Consent Decree must be strengthened. The Consent Decree provides for the
appointment of a Monitor for a period of five yearsto track and report on the USDA’s
compliance with the terms of the Consent Decree. Under the original proposed Consent Decree,
the Monitor was appointed by the Secretary of Agriculture, subject to class counsels approval. A

number of objections noted that the USDA did not have any incentive to appoint a strong and
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independent Monitor, and that the Monitor provision therefore needed to be changed. In
response to those concerns, the parties revised the Monitor provision so that the Court now
appoints the Monitor from alist of names submitted by the parties. See Consent Decree at
1112(a). The Monitor isremovable only for “good cause.”

A number of objections also noted that the original proposed Consent Decree
appeared to prevent the Court from exercising jurisdiction in the event that the USDA did not
comply with the terms of the decree. The law is clear that the Court retains jurisdiction to enforce

the terms of the Consent Decree. See Spallone v. United States, 493 U.S. 265, 276 (1989);

Beckett v. Air Line Pilots Ass n, 995 F.2d 280, 286 (D.C. Cir. 1993) (principle is well-established

that trial court “retains jurisdiction to enforce consent decrees and settlement agreements’);

Twelve John Doesv. District of Columbia, 855 F.2d 874, 876 (D.C. Cir. 1988) (in action to

enforce terms of consent decree, district court “unguestionably had power to hold the District of
Columbiain civil contempt for violations of the consent decree”). The parties also have clarified

that the Court retains jurisdiction to enforce the terms of the Decree.

D. Absence of Provisions Preventing Future Discrimination
The stated purpose of the Consent Decree is to “ensur[€] that in their dealings with
the USDA, all class members receive full and fair treatment that is the same as the treatment
accorded to similarly situated white persons.” Consent Decree at 2. The Consent Decree does
not, however, provide any forward-looking injunctive relief. It does not require the USDA to
take any steps to ensure that county commissioners who have discriminated against class members

in the past are no longer in the position of approving loans. Nor does it provide a mechanism to
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ensure that future discrimination complaints are timely investigated and resolved so that the
USDA does not practice the same discrimination against African American farmers that led to the
filing of thislawsuit. In fact, the Consent Decree stands absolutely mute on two critical points:
the full implementation of the recommendations of the Civil Rights Action Team and the
integration and reform of the county committee system to make it more accountable and
representative. The absence of any such provisions has led to strong, heart-felt objections. It aso
has caused the Court concern. After comparing the terms of the settlement as a whole with the
recovery that plaintiffs likely would have received after trial, however, the Court cannot conclude
that the absence of any such prospective injunctive relief renders the settlement as a whole unfair.
There are several legal responses to the objections about the lack of forward-
looking injunctive relief. First, while plaintiffs sought both declaratory and monetary relief in the
complaint, they never sought an injunction requiring the USDA to restructure or to fire people
who may have engaged in discrimination. See Complaint at 40-42; Seventh Amended Complaint
at 60-63. All of the objectors who seek to have the USDA restructured therefore are going
beyond the scope of the complaint in this case. The role of the Court in approving or
disapproving a settlement is limited to determining whether the settlement of the case beforeit is
fair, adequate and reasonable. The Court cannot reject the Consent Decree merely because it does
not provide relief for some other hypothetical case that plaintiffs could have but did not bring. Cf.

United States v. Microsoft, 56 F.3d at 1459-60 (court cannot “reformulate the issues’ or “redraft

the complaint™).
Second, nothing in the Consent Decree authorizes the USDA to engage iniillega

conduct in the future, and the Consent Decree therefore should not be rejected for its failure to
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include such prospective injunctive relief. See Isby v. Bayh, 75 F.3d at 1197 (“we cannot approve
a class action settlement which either initiates or authorizes the continuation of clearly illegal
conduct . . . [but] we are mindful that . . . any illegality or unconstitutionality must appear as a
legal certainty on the face of the agreement before a settlement can be rejected on this basis’)
(internal citations and quotations omitted).

Third, even if plaintiffs had prevailed on their ECOA claimsat trid, it isnot at all
clear that the Court could have or would have granted the broad injunctive relief that the
objectors now seek. The injunctive relief that the objectors seek, essentially an injunction
requiring the USDA to change the way it processes credit applications, may be authorized where

plaintiffs prove a congtitutional violation, see Hills v. Gautreaux, 425 U.S. 284, 297 (1976), but

plaintiffsin their Seventh Amended Complaint do not allege a congtitutional violation and they
have not undertaken to prove one. Moreover, while ECOA authorizes the Court to “grant such
equitable and declaratory relief asis necessary to enforce the requirements imposed under this
subchapter,” 15 U.S.C. § 1691¢(c), in employing its broad equitable powers the Court must

exercise “the least possible power adequate to the end proposed.” See LaShawn A. v. Barry, 144

F.3d 847, 854 (D.C. Cir. 1998) (quoting Spallone v. United States, 493 U.S. 265, 280 (1990)).

Those legal responses, however, provide little comfort to those who have
experienced discrimination at the hands of the USDA and who legitimately fear that they will
continue to face such discrimination in the future. The objections arise from a deegp and
overwhelming sense that the USDA and all of the structures it has put in place have been and
continue to be fundamentally hostile to the African American farmer. As Mr. Leonard Cooper

put it, “ Y ou cannot mediate . . . ingtitutionalized racism.” Transcript of Motions Hearing of
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March 2, 1999 at 142. Another class member expressed it more personally: “They have
humiliated me and my family since [1989]. . . . And | was just wondering if there couldn’t be
something put in the provisions that would stop these FSA agents from humiliating and degrading
[us] asthey do. . . . my wife has almost had a nervous breakdown by dealing with our agent and
he continues to do the same things that he has done in the past and | just wish there was some
way for you to put something in that provision that would stop some of that stuff.” 1d. at 146.

Most fundamentally, these objections result from a well-founded and deep-seated
mistrust of the USDA. A mistrust borne of along history of racial discrimination. A mistrust that
iswell-deserved. AsMr. Chestnut put it, these objections reflect “fear which reaches al the way
back to davery. ... That objection, you heard it from many today, it really asks you to retain
jurisdiction over this case in perpetuity. Otherwise they say USDA will default, ignore the lawful
mandates of this Court, and in time march home scot-free while blacks are left holding the empty
bag again.” Transcript of Hearing of March 2, 1999 at 172. The Court cannot guarantee class
members that they will never experience discrimination at the hands of the USDA again, and the
Consent Decree does not purport to make such a guarantee. But the Consent Decree and the
Court do provide certain assurances.

First, under the terms of this Consent Decree, the USDA is obligated to pay
billions of dollars to African American farmers who have suffered discrimination. Those billions
of dollars will serve as areminder to the Department of Agriculture that its actions were
unacceptable and should serve to deter it from engaging in the same conduct in the future.

Second, the USDA is not above the law. Like many of the objectors, the Court

was surprised and disappointed by the government’ s response to the Court’s modest proposal that
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the Consent Decree include a ssimple sentence that in the future the USDA shall exert “best efforts
to ensure compliance with all applicable statutes and regulations prohibiting discrimination.”

L etter from the Court to Counsel, dated March 5, 1999; see Response L etter from the Parties to
the Court, dated March 19, 1999. Whether or not the government explicitly statesit in this
Consent Decree, however, the Constitution and laws of the United States continue to forbid
discrimination on the basis of race, see, eg., U.S. ConsT. amend. V; 15 U.S.C. § 1691; 42 U.S.C.
8 2000d, as do the regulations of the USDA. See 7 C.F.R. 88 15.1, 15.51. The actions of the
USDA from now into the future will be scrutinized closely -- by class members, by their now
organized and vocal allies, by Congress and by the Court. If the USDA or members of the county
committees are operating on the misapprehension that they ever again can repeat the events that
led to this lawsuit, those forces will disabuse them of any such notion.

Most importantly, the farmers who have been a part of this lawsuit have
demonstrated their power to bring about fundamental change to the Department of Agriculture,
albeit more slowly than some would have wanted. Each individual farmer may feel powerless, but
as a group they have planted seeds that are changing the landscape of the USDA. Asagroup,
they spurred Secretary Glickman in 1996 to look inward at the practices of the USDA and to
examine African American farmers’ allegations that the discrimination of the USDA was leading
them to the point of financia ruin. Asagroup, they led Secretary Glickman to create the Civil
Rights Action Team, ateam that recommended sweeping changes to the USDA and to the county
committee system. Indeed, in February 1997, the USDA Civil Rights Action Team itself
recommended that the county committee system be revised by converting all county non-federa

positions, including the county executive directors, to federa status, that the committee selection
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process by changed, that voting members of underrepresented groups be appointed to state and
county committees, and that county committees be removed from any farm loan determinations.
CRAT Report at 64-65.

As agroup, the farmers mobilized a broad coalition within Congress to take the
unprecedented action of tolling the statute of limitations. As agroup, they brought Secretary
Glickman to the negotiating table in this case and achieved the largest civil rights settlement in
history. And as a group, they have made implementation of the recommendations of the CRAT
Report a priority within the USDA. See Statement of February 9, 1999, by Secretary Dan
Glickman, Before the Subcommittee on Agriculture, Rural Development, and Related Agencies
Committee on Appropriations, United States Senate (“1 aso want to emphasize the importance
that the President and | have placed on USDA civil rightsissues; this priority isreflected in the
[FY 2000] budget. The President’s budget provides the necessary funding to continue to carry
out the recommendations of the Civil Rights Action Team (CRAT) aswell asthe
recommendations of the National Commission on Small Farms which supports our civil rights
agenda’). While the USDA landscape has remained resistant to change for many seasons, the
labors of these farmers finally are beginning to bear fruit. This settlement represents one
significant harvest. It isup to the Secretary of Agriculture and other responsible officials at the
USDA to fulfill its promises, to ensure that this shameful period is never repeated and to bring the

USDA into the twenty-first century.
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V. CONCLUSION
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Forty acresand amule. The government broke that promise to African American
farmers. Over one hundred years later, the USDA broke its promise to Mr. James Beverly. It
promised him aloan to build farrowing houses so that he could breed hogs. Because he was
African American, he never received that loan. Helost his farm because of the loan that never
was. Nothing can completely undo the discrimination of the past or restore lost land or lost
opportunitiesto Mr. Beverly or to al of the other African American farmers whose
representatives came before this Court. Historical discrimination cannot be undone.

But the Consent Decree represents a significant first step. A first step that has
been along time coming, but afirst step of immeasurable value. As Mr. Chestnut put it, “Who
really knows the true value, if thereis one, for returning a small army of poor black farmers to the
business of farming by the year 2000 who otherwise would never make it back? | am not wise
enough to put adollar value on that and | don’t think anybody on this planet is wise enough to
reduce that to dollars and cents.” Transcript of Hearing of March 2, 1999 at 171. The Consent
Decreeisafair, adequate and reasonabl e settlement of the claims brought in this case. It
therefore will be approved and entered.

SO ORDERED.

PAUL L. FRIEDMAN
United States District Judge
DATE:
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Ex. D
Order by the Honorable Paul L. Friedman,
Timothy Pigford, et. al. v. Dan Glickman, Secretary,
United States Department of Agriculture, No. 97-1978 (D.D.C),
November 8, 2000
(ECF 363)
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FILED
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA NOV 0 8 2000

NANGY MAXER WHITTINGTON, CLERK
U.S. DISTRICT COURT

TIMOTHY PIGFORD, et al.,
Plaintiffs,
Civil Action No. 97-1978 (PLE) v

V.

DAN GLICKMAN, Secretary,
United States Department of Agriculture,

Defendant.

CECIL BREWINGTON, et al.,
Plaintiffs,
Civil Action No. 98-1693 (PLF)

V.

DAN GLICKMAN, Secretary,
United States Department of Agriculture,

Defendant.

R i I i g S N N S o N N N G N N N N N g

ORDER

On April 14, 1999, the Court gave final approval to the Consent Decree that
settled this case, finding that it represented a fair, reasonable and adequate resolution of the

class members’ claims. See Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), aff’d, 206

F.3d 1212 (D.C. Cir. 2000). As part of the settlement, the parties agreed that the Monitor
appointed pursuant to the Consent Decree would be able to "[d]irect the facilitator, adjudicator,
or arbitrator to reexamine a claim where the Monitor determines that a clear and manifest error

has occurred in the screening, adjudication, or arbitration of the claim and has resulted or is
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likely to result in a fundamental miscarriage of justice." Consent Decree § 12(b)(iii) (April 14,
1999). In the Court’s Order of Reference appointing the Monitor, the Court established the
procedure by which claimants could file Petitions for Monitor Review in accordance with
Paragraph 12(b)(iii) of the Consent Decree. See Order of Reference § 8 (April 4, 2000). In a
joint Stipulation and Order that the parties subsequently proposed to the Court and which the
Court approved, the parties agreed to clarify the Petition for Monitor Review process by
establishing a framework for deadlines by which all Petitions would have to be submitted to the
Monitor. See Stipulation and Order § 5 (July 14, 2000).

The deadline for the vast majority of claimants, November 13, 2000, is now fast
approaching.' In an expedited motion for hearing filed on October 31, 2000, and at an
emergency hearing held today, November 8, 2000, Class Counsel informed the Court that
despite receiving requests from approximately 4,000 claimants to file Petitions for Monitor
Review on their behalf, Class Counsel and Of Counsel have been able to file only 300 Petitions
in the past four months. These numbers do not include the hundreds or thousands of additional
Petitions for Monitor Review that are being handled by unaffiliated counsel representing other
class members or by claimants filing pro se without the assistance of a lawyer. In their motion

and at today’s hearing, Class Counsel asked that the Petition for Monitor Review process be

! The November 13 deadline applies to all claimants who received wholly or partially
adverse decisions under Track A or Track B on or before July 14, 2000 — the date the Stipulation
and Order was entered. Because most Track A and Track B claims had been decided by July 14,
the November 13 deadline applies to the majority of claimants who might petition for Monitor
review. For the much smaller number of claimants who have received or will receive decisions
after July 14, 2000, those claimants have 120 days from the date of such decision to file a Petition
for Monitor Review. See Stipulation and Order § 5 (July 14, 2000). Those 120-day deadlines
shall remain in effect and are not effected by this Order.

2
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modified to ensure that claimants would not bear the burden of counsel’s inability to process
Petitions at a rate sufficient to meet the November 13 deadline. The government vigorously
opposed any modification of the July 14 Stipulation and Order, citing the agreement of the
parties in Paragraph 5 of the Stipulation and Order that "[n]o extensions of these deadlines will
be granted for any reason."”

The Court agrees with the government that the deadlines should not be modified
without further agreement of the parties; counsel should be held to the commitments to which
they agreed. On the other hand, counsel’s failings should not be visited on their clients. The
issue therefore is whether the Petition for Monitor Review process can be modified on a one-
time basis without altering the deadlines by which Petitions must be filed and without
undermining the negotiated stipulation of the parties.

At the hearing, the Court raised the possibility of allowing counsel to file a
simple notice Petition to the Monitor by the November 13 deadline, specifying all claimants
whom counsel represents who received a decision on or before July 14 and who are seeking
Monitor review of that decision, but then delay the submission of materials in support of those
Petitions until a later date that is fair to both the parties. Allowing this kind of notice Petition
would reveal the total, finite number of claimants (and the names of all such claimants) who
received a decision on or before July 14 and who are petitioning for Monitor review, and
would allow the parties and the Monitor to manage the filing and resolution of these Petitions

at a fair and reasonable pace. Furthermore, under such a process, any Petitioner who received
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a decision on or before July 14 but fails to file a Petition until after the November 13 deadline
would still be summarily rejected in accordance with Paragraph 5 of the Stipulation and Order.

It is obvious that if Class Counsel, Of Counsel and all unaffiliated counsel were
forced to file thousands of fully supported Petitions by November 13, the government would
be unable to respond to them in a meaningful way within the 60 days that it has to file a
response. See Order of September 12, 2000. Furthermore, the Monitor informed the Court at
the hearing that even if the government had the resources to complete such a task, the Monitor
initially will be unable to decide the Petitions at a pace greater than 200 to 300 each month. In
view of these realities, it would seem unfair to disenfranchise thousands of claimants merely
because their lawyers have not met their obligations to the process — so long as the letter and
spirit of the July 14 Stipulation and Order are not violated.

Upon consideration of the foregoing, and having considered the manifest
injustice to claimants that would result if they are excluded from the Petition for Monitor
Review process solely because of the failings of their attorneys, it is hereby

ORDERED that the deadline for Petitions for Monitor Review involving
claimants who received a decision on or before July 14, 2000, remains November 13, 2000.
Instead of filing fully supported Petitions for Monitor Review, however, the government or
any claimant’s counsel (including but not limited to Class Counsel and Of Counsel), may
submit a Register of Petitions by that date. For each Register of Petitions filed on behalf of
claimants, the Register shall list every claimant (and his or her claim number) who received a
decision on or before July 14, 2000, and has asked the attorney or law firm for assistance with
the filing of his or her Petition for Monitor Review; it is

4
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FURTHER ORDERED that a Register of Petitions shall not include any
claimant who already has had an attorney file a Petition on his or her behalf, and shall include
only those claimants who have presented counsel with a facially meritorious claim for a
Petition for Monitor Review. No individual attorney or law firm may file more than one
Register of Petitions, and all Registers of Petitions must be filed by November 13, 2000; it is

FURTHER ORDERED that if a Register of Petitions lists 400 or fewer
claimants, counsel shall file materials in support of each Petition for Monitor Review by
December 15, 2000. By that same date, counsel shall file notices of withdrawal with respect to
those Petitions that upon further review counsel determines have no reasonable chance of
satisfying the clear and manifest error standard set forth in Paragraph 12(b)(iii) of the Consent
Decree; 1t is

FURTHER ORDERED that if a Register of Petitions lists more than 400
claimants, counsel shall file supporting materials or withdrawals, as described above, with
respect to a total of at least 400 claimants by December 15, 2000. Counsel shall file similar
supporting materials or withdrawals with respect to at least 400 more claimants on the 15" of
every month thereafter. Under no circumstances shall the Monitor accept supporting materials
or withdrawals after May 15, 2001; it is

FURTHER ORDERED that the deadlines mentioned herein will be satisfied so
long as the filing is postmarked by the stated date. All Petitions for Monitor Review, Registers
of Petitions, supporting materials and withdrawals shall be sent to the Facilitator in accordance

with previously established practice with respect to the Petitions for Monitor Review; and it is
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FURTHER ORDERED that the Monitor shall submit monthly reports to the
Court pursuant to Paragraph 12(b)(i) of the Consent Decree that summarize the progress of any
lawyer or law firm that files a Register of Petitions listing more than 400 claimants. Such
reports shall be filed on the last day of every month, beginning on December 31, 2000.

SO ORDERED.

PAUL L. FRIEDMAN
United States District Judge

DATE: 4 /7/ _—

Copies to:

Michael Sitcov, Esq.

U.S. Department of Justice, Civil Division
P.O. Box 883, Room 1022

Washington, DC 20044

Alexander J. Pires, Jr., Esq.

Conlon, Frantz, Phelan & Pires, LLP
1818 N Street, NW, Suite 700
Washington, DC 20036

Randi Ilyse Roth, Esq.

Office of the Monitor

46 East Fourth Street, Suite 1301
Saint Paul, Minnesota 55101
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Ex. E
Stipulation and Otrder,

Timothy Pigford, et. al. v. Dan Glickman, Secretary,
United States Department of Agriculture, No. 97-1978 (D.D.C),
February 7, 2001
(ECF No. 400)
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FILED

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA FEB 0 7 2001

NANCY MAYER WHITTINGTON, CLERK
U.S. DISTRICT COURT

TIMOTHY C. PIGFORD, et al.,
Plaintiffs,

Civil Action No.
97-1978 (PLF)

V.
DAN GLICKMAN, SECRETARY,
THE UNITED STATES DEPARTMENT
OF AGRICULTURE,

Defendant.

CECIL BREWINGTON, et al.,

Plaintiffs,

Civil Action No.
98-1693 (PLF)

v.
DANIEL R. GLICKMAN,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. )
)

STIPULATION AND ORDER

WHEREAS on April 14, 1999 this Court approved and entered a
Consent Decree in these consolidated actions that is designed to
bring resolution and finality to the claims of race discrimination
of those plaintiff class members who opted to have their claims
resolved under the adjudication or arbitration processes provided
in the Consent Decree; and

WHEREAS the Consent Decree provides that class members who
prevail on claims of discrimination in Department of Agriculture

("USDA") non-credit benefit programs are entitled, inter alia, to

the amount of the benefit wrongly denied, gee § 9(b) (iii) (A); and
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WHEREAS determining the precise amount of any non-credit
benefits that individual class members were wrongly denied would
be difficult, if not impossible; and

WHEREAS the Consent Decree provides that a class member who
prevails on a claim of discrimination in connection with a credit

transaction shall be entitled, inter alia, to the discharge of all

of his outstanding debt to the Farm Services Agency ("FSA") of the
USDA that was incurred under, or affected by, the program(s} that
was/were the subject of the discrimination claim(s) resolved in
the class member's favor, see Y9 9(a) (iii) (A) & 10(g) (ii); and
WHEREAS the relief provided in 99 9(a) (iii) (A) & 10(g) (ii)
of the Consent Decree remedies consequential harm to a prevailing
class member caused by discrimination, and thus would encompass
all debts which were identified Dby the Adjudicator or the
Arbitrator as having been affected by the discrimination, and
additionally all debts incurred at the time of, or after, the
first event upon which a finding of discrimination is based; and
WHEREAS, the parties to the Consent Decree did not intend
that the words “incurred under” in 99 9(a) (iii) (A) & 10(g) (ii)
would encompass (a) debts that were incurred under FSA programs
other than those as to which a specific finding of discrimination
was made by the Adjudicator or Arbitrator with respect to the
class member (e.g., the Operating Loan program ([OL program], the

Farm Ownership loan program [FO program], the Emergency Loan
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program [EM program], etc.); (b) debts that were incurred by the
class member prior to the date of the first event upon which a
finding of discrimination is based; or (c) debts that were the
subject of separate litigation in which there was a final judgment
as to which all appeals have been forgone or completed;—

NOW, THEREFORE, plaintiffs and defendant, through their
undersigned counsel, hereby agree and stipulate as follows:

1. A class member who prevails in a Track A adjudication or
a Track B arbitration on a claim of discrimination involving a
USDA non-credit benefit program shall be entitled to a payment by
USDA in the total amount of $3,000, without regard to the number
of such claims upon which the class member prevails.

2. The relief to be provided in 9 9(a) (iii) (A) & 10(g) (ii)
of the Consent Decree to a class member who prevails on a claim of
credit discrimination includes all debts which were identified by
the Adjudicator or the Arbitrator as having been affected by the
discrimination.’ Additionally, such relief includes all debts
incurred at the time of, or after, the first event upon which a
finding of discrimination is based, except that such relief shall
not include: (a) debts that were incurred under FSA programs other
than those as to which a specific finding of discrimination was

made by the Adjudicator or Arbitrator with respect to the class

! Debts “affected by” the discrimination will not be forgiven
to the extent that they were the subject of separate litigation

in which there was a final judgment as to which all appeals have
been forgone or completed.



Case 1:97-cv-01978-PLF Document 400 Filed 02/07/01 Page 4 of 5
USCA Case #19-5301  Document #1853865 Filed: 07/28/2020  Page 164 of 187

member (e.g., the Operating Loan program [OL program], the Farm
Ownership loan program [FO program], the Emergency Loan program
[EM program], etc.); (b) debts that were incurred by the class
member prior to the date of the first event upon which the
Adjudicator's or Arbitrator's finding of discrimination is based,
or (c) debts that were the subject of litigation separate from
this action in which there was a final judgment as to which all
appeals have been forgone or completed.

3. Copies of this Stipulation and Order shall be posted in
a conspicuous public place in every FSA county office.

4. Any person who objects to any aspect of this Stipulation
and Order shall submit his/her objections to the Court in writing

not later than 30 days from the date of the entry of this Order.

1818 N. St., N.W. STUART E. SCHIFFER
Washington, D.C. 20036 Deputy Assistant Attorney
(202) 331-7050 General
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DENNIS G. LINDER
Director, Federal Programs

Branch
C
Tuttle, Taylor & Heron 2 %’f"}::
g

PHILLIP

1025 Thomas Jefferson St., N.W. MICHAEL SITCOV
Washington, D.C. 20007 ELIZABETH GOITEIN
(202) 342-1300 Department of Justice

Civil Division

901 E Street, N.W.
Washington, D.C. 20004
(202) 514-1944

&

. ESTNUT
stnut, Sanders, J3anders,
ettaway, Campbell & Albright
1 Union Street

Selma Alabama

(334) 875-9264

Of counsel:

Othello Cross

Willie Smith

Gerald R. Lear
Hubbard I Sanders, IV

It is so ORDERED

/ , ) P
DATED: //gbr-'l -f'ﬁi-a“' J (PO S ,,\/ - }M, -

UNITED STATES DISTRICT JUDGE
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Ex. F
Monitor Update: Debt Relief for Prevailing Class Members,
Timothy Pigford, et. al. v. Dan Glickman, Secretary,
March 19, 2001 (Revised July 11, 2008)
Available on the Office of the Monitot’s website,
https://media.dcd.uscourts.gov/pigfordmonitor/
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H . Office of the Monitor
Monitor ,Update' ore Pigford v. Vilsack (D.D.C.)
Debt Relief for Prevailing Class Members Brewington v. Vilsack (D.D.C.)

Originally Issued: March 19,2001

Date Revised: July 11, 2008
Update 010

© Copyright 2003-08, Office of the Monitor.

This is not a USDA publication.

Debt Relief for Prevailing Class Members

1. Introduction

The Consent Decree in Pigford provided debt relief for prevailing credit claimants. This Monitor
Update describes recent developments regarding debt relief and describes the debt relief claimants
will receive.

2. Debt Relief Available Only for Successful Credit Claims

In Pigford, debt relief can be granted only as a result of a successful Track A or Track B credit claim.
In general, a credit claim is a claim based on the claimant’s effort to get a farm loan from USDA.
For example, if a claimant claimed that USDA discriminated against him or her in the making of a
Farm Operating Loan or a Farm Ownership Loan, the claimant made a credit claim.

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm loan—
but instead is based on the claimant’s effort to obtain some other benefit from USDA. For
example, if a claimant claimed that USDA discriminated against him or her in providing a USDA
disaster payment, or in implementing a USDA conservation cost-share program, the claimant made
a noncredit claim.

3. Legal Authority for Debt Relief

Debt relief for claimants who prevail on a credit claim is based on several legally binding
documents.

a. Consent Decree

The Consent Decree provides that a claimant who prevails on a credit claim receives a discharge of
certain outstanding USDA debts. The discharge applies to those debts that were incurred under, or
affected by, the USDA program or programs that were the subject of a prevailing credit claim.

b. February 7, 2001 Stipulation and Order

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that discusses the
details regarding the debt discharge that claimants will receive in credit cases. The Stipulation and
Order is based on an agreement that was reached by the government and Class Counsel.
According to the Stipulation and Order, the government and Class Counsel had certain debts in
mind when they wrote the part of the Consent Decree that provides for debt relief. These debts are
more clearly defined in the Stipulation and Order.

Post Office Box 64511

St. Paul, MN 55164-0511

Phone (toll-free): 1-877-924-7483
www.pigfordmonitor.org
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c. February 22, 2008 Opinion and Order

On February 22, 2008, Judge Paul L. Friedman signed an Opinion and Order that interprets certain
Consent Decree provisions regarding debt relief.

d. USDA Agreement

USDA has agreed that the principles outlined in this Monitor Update are consistent with how
USDA implements debt relief to prevailing claimants.

4, Debts to Be Discharged

Certain USDA debts will be discharged as a result of the Pigford settlement. The question of which
loans will be forgiven can be complicated. The following sections explain debt forgiveness in some
detail.

a. Debts Affected by Discrimination

In general, if the Adjudicator or Arbitrator specifically identified a certain debt as being affected by
discrimination, this debt will be discharged. For example, if the Adjudicator found discrimination in
the late funding of the claimant’s 1984 Operating Loan, the 1984 Operating Loan that was
affected by discrimination qualifies for Pigford debt relief.

Two important points flow from this finding of discrimination.

First, the date of the discrimination matters for the purposes of debt discharge. For example, if the
Adjudicator found that there was discrimination in a loan denial that took place on April 15, 1990,
that date creates an important starting point for debt discharge purposes.

Second, the type of loan that was found to be the subject of discrimination matters for the
purpose of debt discharge. In general, a loan is of the same type if it was incurred under the same
loan program. The Operating (OL) Loan Program is one USDA program, the Farm Ownership (FO)
Loan Program is a separate program, the Emergency Loan program (EM) is a separate program,
and so forth.

b. Some Debts Incurred After the Discrimination Occurs

The Adjudicator or Arbitrator will have found discrimination based on a certain event—for
example, the denial of a loan or of loan servicing. If, after the date of discrimination, the claimant
incurred additional debt that was of the same type as the debt that was subject to discrimination,
the additional debt will be discharged.

For example, if the Adjudicator found that USDA discriminated against the claimant in denying a
Farm Operating Loan in 1994, and USDA then made a Farm Operating Loan to the claimant in
1995, the 1995 Operating Loan will be discharged. This is true even though the Adjudicator did
not find discrimination in the 1995 Operating Loan.

c. Loans Made After December 31, 1996—No Debt Discharge

In general, loans made after the end of the period covered by the Consent Decree—December 31,
1996—are not subject to discharge as a result of the Consent Decree.

For example, if a claimant received a Farm Operating Loan in 2000, this loan cannot be discharged
as a result of the Consent Decree.
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If, however, a loan application was filed before the end of the class period, and the loan resulting
from that application closed after the end of the class period, the loan may be discharged.

For example, a claimant might have submitted a loan application in November 1996 for a Farm
Ownership Loan, and, based on that application, received a Farm Ownership Loan in May 1997. If
the Adjudicator found discrimination in the making of the May 1997 Farm Ownership Loan, that
loan would be forgiven even though the loan was made after the end of the class period.

d. Rescheduling, Reamortization, and Defining When a Debt Is Incurred

As is noted above, the date on which a loan was incurred is important for figuring the right to
debt relief in Pigford. For Pigford debt relief purposes, a loan is considered “incurred” at the time
the loan was originally made, not at the time a loan was rescheduled or reamortized.

For example, if the only discrimination found by the Adjudicator was in the making of an
Emergency Loan in 1992, the 1992 Emergency Loan would normally be discharged, as would
Emergency Loans made from 1992 through the end of the class period. If USDA rescheduled the
1992 Emergency Loan in 1998, for the purposes of Pigford debt relief, the loan was still incurred in
1992, and would be forgiven. If the Emergency Loan had been originally incurred by the claimant
in 1998, it would not normally be forgiven.

It is also possible for a loan to have been incurred before the class period, and later rescheduled
during the class period.

For example, if the only discrimination found by the Adjudicator was in the making of an
Operating Loan in 1984, the 1984 Operating Loan would normally be discharged, as would
Operating Loans made from 1984 through the end of the class period. If the claimant had also
received an Operating Loan in 1979 that was rescheduled in 1986, for the purposes of Pigford
debt relief, the loan was incurred in 1979 and would not be forgiven because it was incurred
before the discrimination occurred.

e. Some Debts Incurred at the Same Time as the Discrimination

If the claimant incurred additional debt of the same type as the debt that was subject to
discrimination, and incurred the additional debt at the same time as the discriminatory act, the
additional debt will be discharged.

For example, if the Adjudicator found that discrimination occurred in the late funding of a
claimant’s one-year 1990 Operating Loan for annual production purposes, that loan would
normally be forgiven under Pigford. If, on the same day that the claimant received the one-year
Operating Loan, he or she also received a seven-year Operating Loan for the purchase of
equipment or livestock, the seven-year Operating Loan incurred at the same time as the one-year
Operating Loan would be forgiven even if the Adjudicator did not specifically discuss that loan.

f. Exception to Loan Program Rules—Switch Cases

As is noted above, debt forgiveness in Pigford largely follows the loan programs that are available
from USDA.

For example, in general, if an Adjudicator found discrimination in the making of an Operating Loan
in 1990, the claimant will receive debt relief for Operating Loans received from 1990 through
1996. If the claimant also received a Farm Ownership Loan in 1990, but the Adjudicator did not
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find discrimination in the making of a Farm Ownership Loan, the Farm Ownership Loan would
generally not be eligible for debt relief.

An exception to this general rule occurs in what might be called “switch cases.” In some cases, the
Adjudicator or Arbitrator made an explicit finding of discrimination with respect to a specific loan,
and USDA determines that the actual loan at issue was clearly from a different loan program and
was simply misidentified by the Adjudicator or Arbitrator. In these cases, USDA will “switch” the
finding to the correct loan program and implement debt relief based on the actual loan program
in which the Adjudicator or Arbitrator found discrimination. In other words, if the Adjudicator or
Arbitrator found discrimination in the making of a loan, but made a mistake in identifying the type
of loan program in question, the loan will be forgiven even if the loan program was incorrectly
identified. In these cases, the claimant will generally not receive debt forgiveness for the loan type
that was mistakenly identified by the Adjudicator or Arbitrator.

For example, an Adjudicator may have found discrimination in the making of an Operating Loan in
1991, but it turns out that the only loan made to the claimant in 1991 was an Emergency Loan. If
the facts establish that the loan referred to by the Adjudicator was actually an Emergency Loan,
the remedy will be “switched” to the Emergency Loan and the Emergency Loan will be forgiven.

Similarly, an Adjudicator may have found discrimination in the making of a 1981 Farm Ownership
Loan but in fact the loan at issue was a 1981 Emergency Loan for real estate purposes. If the 1981
Emergency Loan is the loan referred to by the Adjudicator, the debt relief would be “switched” to
the Emergency Loan program.

As another example, if the Adjudicator found discrimination in the making of Emergency Loans
from 1981 through 1984, but the claimant received Emergency Loans from 1981 through 1983
and received an Operating Loan in 1984, the remedy for 1984 will be “switched” to the Operating
Loan program. In this case, the claimant’s 1981, 1982, and 1983 Emergency Loans and 1984
Operating Loan were the subject of the finding that they were “affected by” discrimination and
qualify for debt relief.

There are rare cases in which the Adjudicator found discrimination in the making of a loan in one
loan program and USDA's records indicate that the claimant received two loans at the same time
that were affected by the same act of discrimination.

For example, an Adjudicator may have found discrimination in the late funding of an Operating
Loan in 1991. If the facts establish that the claimant’s 1991 loan application resulted in both an
Operating Loan and an Emergency Loan being made to the claimant, the remedy will be
“switched” to include both the Operating Loan and the Emergency Loan and both loans will be
forgiven.

In addition, once the remedy of loan forgiveness has been switched to a different loan program,
the switch applies to debt forgiveness for loans in the same program that were made for the rest
of the class period. Some USDA farm loan programs authorize the use of funds for a variety of
purposes. Once the loan program is identified, however, the use of loan funds for particular
purposes does not affect the eligibility of subsequent loans in the same loan program for Pigford
debt relief.
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For example, if debt relief is “switched” from the 1981 Operating Loan program to the 1981
Emergency Loan program, the claimant’s Emergency Loans received between 1981 and 1996
qualify for debt relief regardless of whether the Emergency Loans were used for operating or real
estate purposes.

g. USDA Forgives All Liability for Claimant

In some cases the claimant will already have had the debt forgiven through USDA'’s loan servicing
or debt settlement regulations. When this happens, the claimant is sometimes still possibly liable
to repay part of the debt. This can occur, for example, with a shared appreciation agreement that
is signed after a debt write-down. If the original debt is forgiven under Pigford, the debt
forgiveness applies to all claimant liability for that debt, including shared appreciation and other
similar obligations.

5. Debt Forgiveness and Loan Servicing

In cases concerning a prevailing claim based upon loan servicing, USDA will discharge loans that
were in effect at the time of the loan servicing application or were the subject of the loan servicing
request, when the Adjudicator or Arbitrator specifically provided for such discharge. “Loan
servicing” as used here means various types of loan restructuring available to eligible farm loan
borrowers. These include, but are not limited to: primary loan servicing options previously found in
Code of Federal Regulations, Title 7, Part 1951, subpart S, such as rescheduling, reamortization,
consolidation, limited resource interest rates, deferrals, write-downs, and net recovery buyouts;
preservation loan servicing opportunities, such as homestead protection, credit sales, and
leaseback/buyback; debt settlement options previously found in Code of Federal Regulations, Title
7, Part 1956, such as adjustment, compromise, cancellation, and charge off; and other options,
including, disaster set aside, subordinations, and the release of valueless liens.

The parties are not in agreement with respect to the appropriate debt relief in cases concerning a
prevailing claim based upon loan servicing when the Adjudicator or Arbitrator did not specifically
identify the loans to be discharged. In this latter situation, a claimant should contact class counsel
or the Monitor’s office for assistance.

6. Debts Not to Be Forgiven—Older Lawsuits

An important exception applies to all of the above debt discharge discussion. No debt discharge
will apply to any debts that were the subject of litigation separate from this lawsuit if there was
what is known as a final judgment in that separate lawsuit, and if all of the appeals for that
separate lawsuit have been forgone or completed.

For example, if a claimant was involved in a lawsuit with USDA that was begun and completed in
1990, and the result of the 1990 lawsuit was that USDA got a judgment against the claimant, and
all appeals have been exhausted, debt discharge in the Pigford settlement will not change the
result of the 1990 lawsuit.

7. Refunds of Voluntary Payments

Claimants sometimes make voluntary payments on loans that are subject to discharge under the
Consent Decree. In most cases, voluntary payments that a Pigford claimant paid on a debt that
was later forgiven under Pigford will not be refunded. However, USDA will refund voluntary
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payments made after the date of the initial prevailing decision that gave the claimant the right to
debt relief on the loan on which voluntary payments were made.

a. Most Common Cases—No Refund
In most cases, the claimant will not receive a refund of payments he or she made.

For example, if a claimant received an Operating Loan in 1993 and made payments on that loan in
1994 and 1995, those payments will not be refunded even if under Pigford the 1993 Operating
Loan became eligible for forgiveness.

b. Refunds for Payments After Adjudicator or Arbitrator Decision

Payments made by the claimant after the claimant won the right to debt relief in an Adjudicator or
Arbitrator decision will generally be refunded. However, such refunds might be applied to other
delinquent debt that is outstanding at the time of the refund but that is not subject to discharge
under the Consent Decree.

c. Defining When an Adjudicator or Arbitrator Decision Takes Effect

As noted above, the date the claimant won the right to debt relief in an Adjudicator or Arbitrator
decision is important for deciding whether the claimant will get a refund of a payment made on a
debt. Because many Adjudicator and Arbitrator decisions were the subject of a petition to the
Monitor, and in some cases were amended by the Adjudicator without a petition, defining when a
claimant prevailed on certain debt relief can be complicated.

(1) Claimant Prevails, No Petitions

If a claimant prevailed on a claim in his or her Adjudicator decision and neither side petitioned
the decision to the Monitor, the claimant qualified for debt relief on the date of that
Adjudicator decision.

For example, if an October 1, 1999 Adjudicator decision found discrimination with respect to
USDA's 1995 Operating Loan program and neither party petitioned the Monitor on the
decision, USDA will refund payments the claimant made on the 1995 Operating Loan on or
after October 1, 1999, the date of the original Adjudicator decision.

(2) Claimant Prevails, USDA Petition Denied by Monitor

If a claimant prevailed on a claim in his or her Adjudicator decision and a USDA petition was
denied by the Monitor, for debt relief purposes, the claimant prevailed on the date of the
original Adjudicator decision.

For example, if an October 1, 1999 Adjudicator decision found discrimination with respect to
USDA'’s 1995 Operating Loan program, USDA petitioned the Monitor, but the petition was
denied, USDA will refund payments the claimant made on the 1995 Operating Loan on or after
October 1, 1999, the date of the original Adjudicator decision.

(3) Claimant Prevails, USDA Petitions, Monitor Directs Reexamination, but Adjudicator Reaffirms Claimant
Win

If a claimant prevailed on a claim in his or her Adjudicator decision, and a USDA petition to the
Monitor resulted in the Monitor sending the decision to the Adjudicator for reexamination, but
the Adjudicator reaffirmed the original decision, the claimant qualified for debt relief on the
date of the original Adjudicator decision.
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For example, if an October 1, 1999 Adjudicator decision found discrimination in USDA's 1995
Operating Loan program, USDA petitioned the Monitor, the Monitor sent the decision back to
the Adjudicator, and the Adjudicator issued a reexamination decision in 2005 that reaffirmed
the Adjudicator’s original decision, including a finding of discrimination with respect to the
claimant’s 1995 Operating Loan, USDA will refund payments the claimant made on the 1995
Operating Loan on or after October 1, 1999, the date of the original Adjudicator decision.

(4) Claimant Loses, Claimant Petitions, Monitor Directs Reexamination, and the Adjudicator Finds
Discrimination in the Reexamination Decision

If a claimant originally lost a claim in his or her Adjudicator decision, but petitioned to the
Monitor, and the Monitor sent the decision back to the Adjudicator for reexamination, the
claimant may not have prevailed in an Adjudicator reexamination decision until a long time
after the original adjudication. In this case, the claimant’s loans did not qualify for debt relief
until the later Adjudicator reexamination decision in which the claimant won.

For example, if an October 1, 1999 Adjudicator decision denied the claimant any relief, the
claimant petitioned the Monitor, the Monitor sent the decision back to the Adjudicator, and
the Adjudicator issued a reexamination decision in 2005 that resulted in forgiveness of a 1995
Operating Loan, USDA will refund payments by the claimant on the 1995 Operating Loan on or
after the date of the Adjudicator reexamination decision in 2005. Payments made before the
2005 reexamination decision will not be refunded.

(5) Reexamination Decisions That Do Not Affect Relief of a Particular Debt

If a claimant originally prevailed in an Adjudicator decision that was later the subject of a
petition, it will sometimes be the case that the petition and the later decisions based on the
petition did not address the original finding that resulted in relief for a particular debt. In such
a case, the loans identified in the original decision qualified for debt relief on the date of that
initial prevailing Adjudicator decision.

For example, if an October 1, 1999 Adjudicator decision found discrimination in the making of
a 1995 Operating Loan, the claimant might have petitioned the Monitor to seek a
reexamination of the Adjudicator’s refusal to find discrimination in the making of a 1982 Farm
Ownership Loan. If the Claimant won the 1982 Farm Ownership Loan claim on reexamination
and the 1995 Operating Loan claim was not disturbed by the petition process, the relevant
Operating Loans qualified for debt relief on October 1, 1999, the date of the original prevailing
Adjudicator decision. In this case, the relevant Farm Ownership Loans qualified for debt relief
on the date of the Adjudicator’s reexamination decision. USDA will refund payments made on
the respective loans on or after the dates that the loans qualified for debt relief.

(6) Claimant Prevails and Petitions on Debt Relief, Monitor Directs Reexamination to Correct Debt Relief

If a claimant originally prevailed in an Adjudicator decision that, under the general debt relief
rules of Pigford, would have provided debt relief, it will sometimes be the case that the
claimant petitioned regarding the debt relief in question. If the Monitor sent the decision back
to the Adjudicator for reexamination of debt relief, the Adjudicator’s reexamination decision
clarifying debt relief did not change the date that the claimant’s loans qualified for debt relief.
The claimant’s loans qualified for debt relief on the date of the original prevailing Adjudicator
decision.
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For example, if an October 1, 1999 Adjudicator decision found discrimination in the making of
a 1990 Operating Loan but did not award debt relief, the claimant might have petitioned the
Monitor for debt relief on his outstanding 1990 Operating Loan. Although the Adjudicator
specifically awarded Operating Loan debt relief for the first time in the reexamination decision,
the claimant’s 1990 Operating Loan qualified for debt relief on October 1, 1999, when the
Adjudicator found discrimination in USDA’s 1990 Operating Loan program. In this case, USDA
will refund payments made by the claimant on or after October 1, 1999.

8. Refund of Offsets

Many claimants have had “offsets” of payments that would usually have been paid to them by the
federal government. Offsets can be taken for USDA farm program payments, as well as other
federal payments, such as Social Security benefits and income tax refunds. Offset funds are applied
to a borrower’s debt to the government instead of being paid to the borrower.

Offsets are important for Pigford because some of the money offset by the federal government
was applied to loans that were forgiven as a part of the lawsuit. USDA will refund offsets taken
after January 1, 1999, as payment on any loans subject to discharge under the Consent Decree.
Offsets taken before January 1, 1999, will not be refunded. However, such refunds might be
applied to other delinquent debt that is outstanding at the time of the refund but is not subject to
discharge under the Consent Decree.

9. Correcting Mistakes in Debt Relief

USDA has agreed that if they mistakenly provided debt relief that was not due to a claimant, and
also failed to provide the debt relief that was due to that claimant, USDA will notify class counsel
about the mistake. USDA will also provide the claimant’s loan records to class counsel and give
class counsel the choice of whether USDA should implement the correct debt relief or allow debt
relief to stand as implemented. In other words, once USDA has forgiven a debt through Pigford,
USDA will not reverse the debt forgiveness and reinstate the debt unless the claimant’s lawyer
informs USDA that the claimant agrees to the change.

10. Debt Forgiveness and Future Participation in USDA Programs

USDA agrees that debt forgiveness under Pigford will not affect the claimant’s ability to participate
in USDA farm loan programs—either in receiving or servicing a loan. This means, for example, that
Pigford debt forgiveness will not affect the claimant’s creditworthiness if the claimant seeks
another loan with USDA.

11. More Information

For more information about the February 7, 2001 Order, the February 22, 2008 Order, or for a
copy of the Consent Decree or the Orders, please call the Monitor’s office at the phone number
listed below.

Anyone who has any question regarding debt relief should call the Monitor’s office toll free at
1-877-924-7483.
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Ex. G
Memorandum Opinion and Order by the Honorable Paul L. Friedman,
Timothy Pigford, et. al. v. Dan Glickman, Secretary,
United States Department of Agriculture, No. 97-1978 (D.D.C),
April 27, 2001
(ECF 432)
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FILED

APR 2 7 2001

NANCY MAYER WHITTINGTON, CLERK
U.S. DISTRICT COURT

Civil Action No. 97-1978 (PLF) ¥

Civil Action No. 98-1693 (PLF)

MEMORANDUM OPINION AND ORDER

On April 19, 2001, the Court held a status conference because of its concern

about Class Counsel’s repeated failures to meet court-ordered deadlines relating to Petitions for

Monitor Review. The history of the petition process and counsel’s past failures in meeting

petition deadlines is set out in previous Court orders and will not be repeated here. See Order

of Reference § 8 (April 4, 2000) (establishing procedure); Stipulation and Order § 5 (July 14,

2000) (establishing deadlines); Order of Nov. 8, 2000 (discussing Class Counsel’s failures and
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modifying deadlines); Order of April 6, 2001 (recounting Class Counsel’s continued failures to
meet deadlines).

In particular, the Court was alarmed by Class Counsel’s consistent failure to
meet 2 modified schedule for filing petition materials that was established the last time counsel
sought emergency relief from the deadlines. As reports from the Monitor demonstrate, Class
Counsel failed to meet the minimum quota of 400 filings per month in any of the past four
months. See Monitor Report for Period Ending Dec. 15, 2000 (showing that Class Counsel
filed materials or withdrawals with respect to 399 claimants); Monitor Report for Period
Ending Jan. 15, 2001 (showing filings with respect to only 315 claimants); Monitor Report for
Period Ending Feb. 15, 2001 (showing filings with respect to only 282 claimants); Monitor
Report for Period Ending March 15, 2001 (showing filings with respect to only 180
claimants). At the April 19 status conference, the Monitor reported that there were still up to
2,064 petitions yet to be filed by Class Counsel before the May 15 deadline.

Class Counsel’s performance with respect to the Petition for Monitor Review
process has been dismal. Despite signing a stipulation with the government in which they
agreed to file a sizable yet finite number of petitions by November 13, 2000, and despite
promising not to seek an extension of that deadline, Class Counsel sought equitable relief from
the Court mere days before the deadline expired. See Plaintiffs’ Expedited Motion for a
Hearing to Resolve Problems with Track A Petition for Monitor Review Process (Oct. 31,
2000). Agreeing with Class Counsel’s entreaty to spare the class from the consequences of
counsel’s admitted failures, the Court permitted what amounted to a six-month extension of the
deadline over the vehement objection of the government. As the Monitor’s reports make clear,

2
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Class Counsel completely failed to take advantage of this extension, never meeting any of the
monthly minimum requirements set by the Court.

At the April 19 status conference, Class Counsel made the remarkable
admission that they never had a realistic expectation of meeting the November 13, 2000,
deadline they had negotiated with the government, nor did they have any intention of meeting
the modified May 15, 2001, deadline set by the Court. With respect to the initial deadline,
Class Counsel conceded that they considered the November 13 deadline a “best estimate” of
when they could complete more than 4000 Petitions for Monitor Review. With respect to the
May 15 deadline, Class Counsel suggested that they never intended to meet the monthly quota
of 400 petitions necessary to meet the deadline; instead they planned from the beginning to file
between 350 and 400 petitions a month, then request an extension of time for the 500 or 600
petitions remaining when the deadline came.'’

Equally remarkable, Class Counsel attempted to place blame for their lack of
foresight and planning on everyone other than themselves. Counsel suggested that they were

hindered by the Monitor’s allegedly slow pace in deciding the first batch of Petitions for

! Class Counsel gave no real explanation for their inability or unwillingness to

marshal their resources in a way that would ensure that all petitions would be filed in a timely
manner. The Court is left to wonder whether Class Counsel would be in the position in which
they now find themselves had they not filed and pursued three new sister class actions in this Court
at the same time they were attempting to complete their obligations in this case. See Love v.
Veneman, Civil Action No. 00-2502 (JR); Garcia v. Veneman, Civil Action No. 00-2445 (LFO);
Keepseagle v. Veneman, Civil Action No. 99-3119 (WBB). Considering the significant amount
of work left to be done in this case, the Court will informally confer with the judges to whom the
Love, Garcia and Keepseagle cases have been assigned to determine whether those cases should
be indefinitely stayed until Class Counsel can prove that they are able to manage even one class
action, let alone four.
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Monitor Review, by the government’s alleged unwillingness to settle a dispute over attorneys’
fees (with the alleged intent of sabotaging Class Counsel by depriving them of funds necessary
to complete their obligations in this case), and even by the Court, who was purportedly just
“wrong” when it decided against Class Counsel with respect to certain legal issues relating to
their motion for attorneys’ fees.

In an apparent attempt to further shift the blame from themselves to others,
Class Counsel presented the Court with three options for resolving the instant deadline
debacle: (1) the Court could grant Class Counsel another blanket extension of the deadlines so
that they can file complete, thorough Petitions for Monitor Review; (2) the Court could allow
counsel to file two-page informational petitions with the Monitor by the deadline, to be
followed by complete petitions at some time in the future beyond the deadline; or (3) the Court
could enforce the May 15 deadline and force the Monitor to accept what Class Counsel admits
would be incomplete, inadequate petitions — to the acknowledged detriment of their clients.
These are not real options. Class Counsel in effect asks for an indefinite extension of time so
that they can complete what should have been completed six months ago (the first or second
option) or, in the alternative, dares the Court to enforce the deadline (the third option) and be
the cause of Class Counsel filing petitions that are substandard and likely to be rejected by the
Monitor.

Class Counsel have earned accolades and acclaim for their efforts in initiating
this case, litigating it to the verge of trial, and then negotiating a truly historic settlement with
the government. By negotiating the Consent Decree that settled this case, Class Counsel

benefitted tens of thousands of African American farmers claiming racial discrimination who

4
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otherwise would have remained mute and had no opportunity to obtain redress. Counsel’s
negligent handling of the final stages of this case, however, runs the risk of jeopardizing
counsel’s prior accomplishments. Class Counsel’s miscalculations, left unremedied, could
mean that literally thousands of farmers with possibly meritorious claims will be left without
recourse due solely to counsel’s myopia; counsel’s conduct borders on legal malpractice. The
brazenness with which Class Counsel have disregarded the deadlines first established in the
Stipulation and Order they negotiated with the government and then modified by the Court’s
Order of November 8, 2000, appears to be the result of counsel’s impression that no matter
how poorly they perform their obligations, the Court would never let their failings adversely
affect the class and would always come to the rescue.

Recognizing its obligation to ensure that the Consent Decree and subsequent
orders are enforced in a manner commensurate with both the letter and the spirit of the parties’
agreements and the Court’s orders, the Court is still considering whether to exercise its
equitable powers and grant an extension of time for the filing of Petitions of Monitor Review.
Regardless of its decision, Class Counsel will be held accountable for their actions. If the

Court ultimately decides to grant an extension beyond May 15, 2001, it will impose a

progressive schedule of fines against Class Counsel for breaching their agreement with the
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government, memorialized in the Court’s Stipulation and Order of July 14, 2000, and for
deliberately violating the Court’s Order of November 8, 2000.2

Furthermore, the Court will not permit Class Counsel to file two-page
“informational” petitions, as proposed by counsel at the status conference. Class Counsel is
obligated to provide full, fair and adequate representation for all of their clients, not just those
who were lucky enough to be at the top of counsel’s list ten months ago when they first
negotiated the deadlines. Counsel shall file fully researched, fully briefed, fully documented
materials in support of all remaining Petitions for Monitor Review, or withdrawals of those
petitions, where appropriate. If the Court determines at a later date that Counsel has shirked
any of their responsibilities with respect to the filing of these materials and/or withdrawals, the
Court will impose fines and sanctions beyond those outlined below.

Finally, it is clear to the Court that Class Counsel will be unable to meet their
obligations, even with an extension of time, without the assistance of additional counsel. The
Court is encouraged by Class Counsel’s belated acknowledgment at the April 19 status
conference that they would need to rely on outside counsel — preferably pro bono counsel —

to assist with the filing of Petitions for Monitor Review after proper training. The Court also

2 As part of the bargain struck between the parties and approved by the Court in the
Order of July 14, 2000, Class Counsel agreed to meet the 120 day deadline in return for the
government’s agreement to admit more than 1,100 Track A claimants into the class who otherwise
would have been excluded. Based on the current success rate of roughly 60% and a cash award
of $50,000 per claimant, this means that the agreement will cost the government at least $33
million in damages alone — not to mention the cost of providing debt relief for those same
claimants, as well as the financial and personnel drain on the Departments of Agriculture and
Justice. While the schedule of fees outlined below, if implemented, would not fully recompense
the government for Class Counsel’s flagrant breach of the agreement, it would provide at least a
degree of compensation.
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supports Class Counsel’s attempts to find pro bono counsel to assist with the representation of
Track B claimants. Such assistance would undoubtedly result in Class Counsel having more
time to concentrate on Petitions for Monitor Review, something to this point they have not
been able or willing to do.

To this end, Class Counsel, the Monitor and/or the Court have spoken with
several individuals — including Robert N. Weiner of Arnold & Porter, chair of the ABA
Committee on Pro Bono and Public Services, Susan Hoffman of Crowell & Moring, and
Steven B. Scudder, the ABA Committee’s staff person — who might be able to assemble a
team of pro bono lawyers to assist Class Counsel on an emergency basis. The Court
understands that Class Counsel have arranged a meeting on May 1, 2001, with Mr. Weiner,
Ms. Hoffman, Mr. Scudder and representatives from District of Columbia law firms who
might be willing to assist in dealing with the crisis. The Court is considering whether to ask
the Monitor to attend this meeting, as well.

Upon consideration of the foregoing, it is hereby

ORDERED that all deadlines set forth in the Court’s Order of November 8,
2000, are suspended until further order of the Court; it is

FURTHER ORDERED that if the Court ultimately decides to grant an extension
of time beyond May 15, 2001, it will impose a progressive schedule of fines against Class
Counsel. After all petitions on Class Counsel’s Register of Petitions have been supplemented
or withdrawn, Class Counsel will be fined for each day after May 15, 2001, that their
obligation was not complete. Class Counsel will be fined $1,000 for each day during the first
month after the deadline that all supporting materials or withdrawals were not filed, they will

7
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be fined $2,000 for each day during the second month after the deadline that all supporting
materials or withdrawals were not filed, they will be fined $3,000 for each day during the third
month after the deadline that all that all supporting materials or withdrawals were not filed,
and so on. Fines collected from Class Counsel will be placed in the Court Registry until such
time as the Court rules on a proper motion for attorneys’ fees or when the parties settle the
current attorneys’ fees dispute; at such time the Court will order that all funds in the Registry
be paid to the government; and it is

FURTHER ORDERED that if after meeting on May 1, 2001, Class Counsel
determine that an extension of time beyond the May 15, 2001, deadline will be needed to
complete the petition process in a professional manner, counsel shall file a motion seeking such
an extension. The motion shall propose a realistic schedule for completing the petition process
and shall provide the details of any plan to incorporate additional counsel (including an
explanation of how such counsel would be trained and precisely how they would be utilized).
If such a motion is necessary, it shall be filed and hand delivered to Chambers and government
counsel by May 4, 2001, at 4:00 p.m.; a response from the government, if any, shall be filed
and hand delivered to Chambers and Class Counsel by May 8, 2001, at 4:00 p.m.

SO ORDERED.

G lellr fonilis

for PAUL L. FRIEDMAN
United States District Judge

DATE: C(M, R 7, 200/
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Ex. H
Office of the Monitor Correspondence to Appellant Eddie Slaughter,
June 18, 2008
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Mr. Eddie Slaughter
2433 W. J. Story Road
Buena Vista, GA 31803
Dear Mr. Slaughter:

Re: Claim No. 21176

T am writing to recap our conversation of May 21, 2008.

You ask that you be granted additional debt relief under the Consent Decree as a prevailing
claimant in Pigford v. Schafer. We understand the particular loans in question 1o be two 1994
Operating Loans.

Pioford claimants who prevail in Track A credit claims are entitled to the discharge of certain
outstanding debt to USDA. The Consent Decree does not provide that all claimant debt incurred
during the Consent Decree class period—from 1981 through 1996—is forgiven. Instead, debt
relief is based on the type of Loan found by.the Adjudicator to be the subject of discrimination,
and the date of the USDA actions found to be discriminatory by the Adjudicator. The legal
requirements for debt relief in Pigford are found in the Paragraph 9(a) of the Consent Decree and
in a February 7, 2001, Stipulation and Order. The detail of how we understand this law to apply
to a claimant’s debt is explained in Monitor Update Number 10. I have enclosed copies of this
Update, and of the February 7, 2001, Stipulation and Order.

The Adjudicator found in his April 11, 2001, decision that USDA discriminated against you in
the making of Farm Ownership Loans, and that this discrimination occurred in 1981. There was
no discussion in the Adjudicator’s decision regarding Operating Loans. Your counsel, Kilpatrick
Stockton, LLP, filed a timely petition on your behalf on August 2, 2001. The Facilitator routed
your petition to the Monitor’s office on August 28, 2002. In your petition, you asked the Monitor
to find a clear and manifest error in the Adjudicator’s denial of your Farm Ownership Loan
claim. You did not ask the Monitor to find a clear and manifest error in the Adjudicator’s denial
of any Operating Loans. The Monitor found clear and manifest error resulting in a fundamental
miscarriage of justice in response to your Petition for Monitor review on November 14, 2003.

The Consent Decree gives the Monitor the power to direct the Adjudicator to reexamine a claim
when the Monitor finds that a clcar and manifest error has occurred that is likely to result in a
fundamental miscarriage of justice. Then, the Adjudicator makes the final decision about

MH-1
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whether the claim demonstrates substantial evidence of discrimination. Your claim was therefore
sent back to the Adjudicator to be reexamined. On September 30, 2005, the Adjudicator found
that your claim did demonstrate substantial evidence of discrimination and found that you were
entitled to relief for all USDA Farm Ownership Loan debt incurred between January 1, 1981,
and December 31, 1996. The Adjudicator further stated, “Claimant is not entitled to debt relief
with respect to any USDA Operating Loans or USDA Emergency Loans, as no specific finding
of discrimination with respect to these Loan programs was made.” The Adjudicator’s decision on
reexamination is final and cannot be appealed to the Monitor. Unfortunately, this means that you
will not receive any relief for any Operating Loans.

Based on our reading of your Adjudicator decision, and our understanding of the legal
requirements for debt relief for Pigford, you are not eligible for relief of Operating Loan debt.
However, we understand that you received communication from USDA stating that your Farm
Ownership and Operating Loans would be forgiven. We also understand that you were sent 1099
Internal Revenue Service forms for both Operating and Farm Ownership Loans. Sometime later
you were informed that the debt forgiveness for your 1994 Operating Loans would not be
provided. Pursuant to Pigford, your Farm Ownership Loans remained forgiven.

As we understand the rules of Pigford, your Operating Loans are not eligible for loan
forgiveness. You argue that you relied on the correspondence from USDA when you were told
that all your loans would be forgiven. USDA has considered your case and declined to forgive
the Operating Loan debt.

It is our understanding that USDA has agreed to offer all prevailing Pigford claimants who have
outstanding debt with USDA the opportunity to have those loans serviced.

Finally, as we discussed on the phone, you are aware that there may be federal income tax
implications from the events you have described. We understand that you do not at this time,
however, seek our assistance on federal income tax issues.

If you have any questions or need further assistance, please contact the Monitor’s office at
1-877-924-7483.

Sincerely,
A /‘
/
(") (ohn
Alva Waller

Attorney at Law
Office of the Monitor

Enclosures
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